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HE marked revival of interest 
1: public ownership and opera- 

tion of public utilities seems to 
be synchronous with the growing be- 
lief that the policy of public regula- 
tion has failed to come up to the ex- 
pectations of a large number of its 
sponsors. 

This change in attitude towards 
regulation raises anew all the issues 
that were so much fought over during 
the closing decade of the nineteenth 
century and the opening decade of 
the twentieth. There are those who 
argue that, public regulation having 
failed, the time has come to go in 


resolutely for public ownership and 
operation on a large scale. Others, 
more cautious, advocate a policy of 
“experimentation” with public owner- 
ship and operation under “favorable 
conditions.” Such experiments may 
then serve as “yardsticks” in measur- 
ing the effectiveness of private indus- 
try under regulation. Moreover, the 
thousands of instances of public own- 
ership and operation of our water and 
electric utilities throughout the coun- 
try have served to keep this issue alive 
even during a period when the tide 
seemed to be running strongly in 
favor of private industry subsisting 
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under public regulation by the state. 

It is certain, therefore, that we shall 
continue to be plied with arguments 
concerning this question and with the 
portrayal of alleged facts, both pro 
and con. It is not often that one will 
meet such restraint in statement as 
was used by a recent writer: 


“Public versus private ownership of pub- 
lic utilities is one of those hardy perennials 
of discussion which are never out of sea- 
son. At their best the private companies 
are quicker to develop improved methods, 
the resulting gains being divided between 
the stockholders and the consumers. At 
their best the municipal plants are less ag- 
gressive in demonstrating to their custom- 
ers the advantages of an increased use of 
electricity, but pass along to them all gain 
resulting from the adoption of improved 
methods. At their worst the difference be- 


tween the two is the difference between 
graft at the top and graft at the bottom.” 
I: a scientific attitude towards pub- 
lic ownership and operation of 
public utilities possible? Usually, the 


arguments drip with emotion. Social- 
ists and communists, with rare excep- 
tions, approach the question as a mat- 
ter of principle hardened to dogma in 
a political faith. To them public own- 
ership appears as an important step 
toward the ultimate goal of collective 
ownership of all instruments of capi- 
talistic production. The business and 
well-to-do classes in this country are 
equally set in the other direction. 
They will not consider the question 
with an open mind because individual- 
ism is to them also a matter of faith 
and they fear that public ownership, 
widely extended, would be the begin- 
ning of the end for the system of pri- 
vate property. Neither group is will- 
ing to accept facts or analyze facts 
critically, letting hopes and aspirations 
color their statements of the case. 
The scientific position is that of lib- 
eralism, not, however, historical liber- 


alism but rather the liberalism of 
philosophy which looks upon the ques- 
tion of the type of ownership to be 
applied to public utilities as a problem 
in instrumentalism. Public owner- 
ship is neither foredoomed to fail nor 
foreordained to succeed. The central 
question is: 

Under what conditions can the so- 
cial services rendered by public utili- 
ties be most effectively secured and 
made available at the lowest economic 
cost ? 

In answering this question it is of 
the utmost importance that economi- 
cally correct standards of comparison 
be applied in measuring the results ob- 
tained by these alternative policies. 


) is so elementary that one hesi- 
tates to mention as the first essen- 
tial the need of treating the conduct 
of public utility enterprises as distinct 
business functions. 

On the side of public ownership this 
must and can be accomplished by in- 
suring a strict segregation of the con- 
duct of these activities. Where gov- 
ernmental units have undertaken to 
own and operate transportation, wa- 
ter, electric, and gas utilities, they 
should be separated from the conduct 
of the ordinary governmental func- 
tions. Legal theory and administra- 
tive practice have provided for this 
by recognizing the distinction between 
acting in a “governmental capacity” 
and acting in a “proprietary capacity.” 

Sometimes, also, specific statutory 
authority for the operation of public 
utilities by municipalities provides for 
the setting up of nonpartisan boards 
and commissions with more or less 
adequate managerial powers. Cer- 
tainly, this is a basic step without 
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which standards of comparison can 
not be achieved. In the case of pri- 
vate enterprise this is provided for, 
again more or less adequately, in the 
general or special incorporation laws 
for public service enterprises. Im- 
proved administration and regulation 


_could be gained even here if non- 


utility activities were divorced from 
those of a strictly public utility char- 
acter. Liberal powers conferred in 
most earlier charters usually stand in 
the way of improvements in this re- 
gard. 


6 Bin next essential is that all public 
utilities, whether privately or 
publicly owned, be placed under the 
jurisdiction in most respects of the 
constituted regulatory authorities. 
This has been done in only a few 
states, notably Arizona, Massachu- 
setts, Wisconsin, and Indiana. A 
much larger number of states have 
given state commissions the wholly 
inadequate authority to examine all 
books, papers, and documents, to 
audit books of account and to make 
surveys of all the physical facilities 
of municipally owned plants. From 
the point of view of obtaining ade- 
quate standards of comparison, all 
public utilities should be obliged to 
use the same standard and uniform 
classification of accounts prescribed 
for the several public utilities. A 
necessary corollary would be making 
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the filing of standard and uniform 
reports compulsory. These require- 
ments, then, together with the power 
to make audits and inspections and to 
issue the necessary orders to bring 
about compliance with such stanaard- - 
izing requirements, should be the 
barest minimum. Without them, all 
attempts at making scientific com- 
parisons are bound to be abortive. 
The voluntary adoption by scattered 
municipalities of the classifications of 
accounts prescribed for private utili- 
ties is no substitute for this more 
thoroughgoing procedure. 


Hs laid the basis for scientific 
accounting, it will be possible to 
obtain the necessary data of both a 
financial and physical character for 
instituting comparisons. It is not the 
purpose of this article to discuss in 
detail what these arrangements will 
have to be, or what such comparisons 
might disclose in the way of results. 
The detailed arrangements must con- 
form to local conditions and to the 
financial practicability of a given ré- 
gime of record and account-keeping. 
As to the results of such comparisons 
the present writer agrees with most 
impartial students of the subject that 
conclusions with respect to the issue 
of private versus public ownership 
and operation should always be based 
upon concrete facts, established after 
due inquiry into each situation. 


e 


standard and uniform classification of accounts prescribed 


q “ALL public utilities should be OBLIGED to use the same 


for the several public utilities. A necessary corollary would 
be making the filing of standard and uniform reports com- 


pulsory. 


Without them, all attempts at making 


scientific comparisons are bound to be abortive.” 
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Mention should, however, be made 
of the point that reports and accounts 
for publicly owned enterprises must 
be designed to suit the peculiar legal 
nature of public agencies. For ex- 
ample, instead of ownership evidenced 
by outstanding shares of stock and a 
surplus account in the case of private 
corporations, there will be an undis- 
tributable equity account, as evidence 
of collective ownership. It will also 
be necessary to provide for the ar- 
ticulation and codrdination of the ac- 
counts of the public utility with the 
general books of the city. There are 
bound to be separate accounts relating 
to the several bond and revenue funds, 
having regard for the need of keeping 
separate the accrual of earnings and 
expenditures, proceeds of bond sales, 
contributions from taxes, and so on, 
for the various public utility services 
rendered. 


W: come now to the immediate 
question of the proper standards 
of comparison. 

I desire to draw attention to the 
word “standards” which in its plural 
form implies rules laid down for the 
independent measurement of a num- 
ber of qualities. It is axiomatic that 
a single standard must be uniform 
else its function in measuring is de- 
stroyed. Bearing in mind this generic 
_ Meaning it is necessary next to draw 

certain rather obvious distinctions be- 
tween standards measuring the vari- 
ous kinds of performances. Physical 
performance, for instance, must be 
distinguished from economic per- 
formance. We are here concerned 
with economic performances, which 
bring physical performances into rela- 
tion with the dollar. Hence, standards 


which measure economic performance 
are complex standards which must 
recognize the existence of variables 
inhering, usually, in the different con- 
ditions which underlie physical per- 
formance. 


HE usual comparisons between 

public and private ownership and 
management are accomplished by con- 
trasting the following: 

(1) The average prices or rates 
charged customers for some conven- 
ient unit of service; 

(2) The average cost per unit of 
producing the service; 

(3) The return by way of profit 
above all costs, both fixed and operat- 
ing. 

Sometimes all of these methods of 
comparison are employed ; more often 
but one of them, in the case of electric 
utilities especially the average revenue 
per kilowatt hour method is used. 


| pean discussing each of these 
methods it is well to point out 
that comparisons should be confined 
to the same types of service. 
Superficially it might appear, for 
instance, that electric service is uni- 
form requiring no further classifica- 
tion by type of use and that the kilo- 
watt hour of electric energy is suffi- 
ciently uniform for this purpose. But 
a moment’s consideration of the vary- 
ing characteristics of electric service 
will disclose that this assumption is 
erroneous. This appears best in the 
case of electricity used in industry. 
Certainly, in the case of power service 
the size of the demand in terms of the 
number of kilowatts of customers’ in- 
stallations must be taken into account. 
Again, for the larger installations, the 
energy is generally delivered at pri- 
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How Comparisons between Municipal and Private 
Plants Are Usually Made 


6 HE usual comparisons between public 
and private ownership and management 

are accomplished by contrasting the following: 
“(1) The average prices or rates charged 
customers for some convenient umit of service; 


“(2) The average cost per unit of producing 
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the service; 


“(3) The return by way of profit above all 
costs, both fixed and operating.” 








mary voltages so that the customer is 
required to install and maintain trans- 
formers which reduce the current to 
utilization voltages. Moreover, in 
practice wide differences are found in 
the methods of measuring demand. 
Other complicating elements are the 
variation in power factor and the fact 
that utilities offer special inducements 
by means of so-called off-peak rates to 
customers who can take service dur- 
ing periods of the day when lighting 
and domestic demands are at a mini- 
mum. Finally, there is variation in 
practice, particularly with respect to 
rates for electric power, as to whether 
energy used for incidental lighting of 
the factory and grounds may be in- 
cluded with energy for strictly power 
purposes. Upon analysis, even elec- 
tric service does not turn out to be the 
uniform commodity often assumed, 
and modern rate schedules reflect this 
lack of uniformity by means of their 
increasing complexity. Similar con- 
siderations apply, of course, also with 
respect to the varying characteristics 
of gas, telephone, water, and trans- 
portation services. 
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Ar using the electric utility as 
an illustration, the first method 
of average price or rate comparison 
usually proceeds by dividing the gross 
revenues received from total sales or 
from sales to various classifications of 
customers by the kilowatt hours of 
electrical energy consumed in these 
classifications, the resultant average 
revenues per kilowatt hour being ta- 
ken as an index of the prices charged 
and even of the efficiency with which 
the enterprises are conducted. From 
what has already been said, it is obvi- 
ous that this averaging process fails 
to take into account the varying cir- 
cumstances in the use of energy. 
Kilowatt hours of energy for domes- 
tic service, for street and commercial 
lighting, for industrial and agricul- 
tural purposes are not a simple, uni- 
form commodity and rate schedules 
recognize the lack of uniformity by 
varying the prices charged in accord- 
ance with the basic cost factors. 
These basic cost factors take account 
not only of the varying quantity con- 
sumed, but also how continuous is the 
use of power (that is to say, “load 
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factor’ considerations) and how 
great is the degree of coincidence in 
the maximum demands (that is to 
say, “diversity factor’ considera- 
tions). 

It is apparent, therefore, that the 
price of electric energy will vary not 
only between cities but also between 
the different uses, demands, and load 
factors in the same city. The only 
kind of price comparison permissible 
under the circumstances is that which 
distinguishes first, between the vari- 
ous uses for which separate rate 
schedules have been set up, and sec- 
ond, between the various characteris- 
tics of service within each use classi- 
fication. Only by comparing the aver- 
age price per kilowatt hour charged 
by different enterprises for the same 
(let us say) wholesale and primary 
power customer, having a maximum 
demand of, let us say, 750 kilowatts 
for varying total monthly uses of en- 
ergy, can reliable conclusions as to 
price be drawn. The comparisons 
will then be, not between prices, but 
between price curves. 

But even a proper statistical com- 
parison of prices of electricity is in- 
adequate unless qualities of service im- 
possible to express quantitatively are 
included in the comparison. These 
have to do with continuity of service, 
degree of voltage regulation, special 
. services maintained or special privi- 
leges offered, and like considerations. 


ho some purposes average price 


comparisons are supplemented 
with comparisons of average costs, or 
average costs per unit of service may 
be offered by themselves as evidences 
of comparative operating efficiency. 
In considering the validity of this sec- 


ond method of instituting compari- 
sons, it is necessary to call attention 
to that slippery term “cost.” 

What does “cost” include? Is it 
cost in the accounting sense of “oper- 
ating expenses” or “operating ex- 
penses plus fixed charges?” Or is it 
“cost” in the special economic sense 
of total outlay including therein some 
measure of reasonable regulatory al- 
lowance of profit to proprietary own- 
ership? It is always necessary to state 
or to inquire whether “operating ex- 
penses” include or exclude deprecia- 
tion and taxes. In these days of 
shortened returns, especially, defer- 
rable costs like depreciation are like- 
ly to wander out of the operating ex- 
pense column and to consort with 
items like interest, amortization of 
debt discount and expense, amortiza- 
tion of bonded debts, and preferred 
and common dividends. 


F2 many purposes the economic 
standard of average cost per unit 
is an effective measure of comparison. 
However, like its twin brother, the 
average revenue per unit, it is effec- 
tive only if the variables which the 
average conceals are known and un- 
important, or if the variables are defi- 
nitely arrayed in the shape of a cost 
curve. That is to say, the more com- 
pletely average unit costs are broken 
down into costs for functionally uni- 
form and comparable operations the 
more effective is the standard of 
measuring economic performance by 
cost. Nowhere is it more important 
to recognize that economic standards 
of costs are subject to the variables of 
physical performance than in these 
highly technical and highly capitalis- 
tic public utility industries. 
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pari- For example, an economic standard sequent line losses and transmission 
ition which measures the cost of produc- costs. 

ing a unit of electricity must recog- All these varying circumstances of 
s it nize that costs will vary according as physical productivity give rise, from 
per- electricity is produced from coal, oil, an economic point of view, to cost dif- 
ex- gas, or the energy of falling water. ferentials, which under competitive 
s it Utilities with hydroelectric genera- conditions are known as economic 
nse _tion should not be compared with util- rent. They are equally present under 
me ities having steam or gas generation. monopolistic conditions but are 


merged with other differential advan- 


al- Again, each type of generation exhib- 
wn its variations within itself, depending tages or disadvantages of production 
ate upon the capacity and other character- and sale. Hence, when comparisons 
eX- istics of the plant. It is futileto com- are made between costs or prices in 
ia- pare and draw economic conclusions different locations under monopolistic 
of from the cost of generation at Nia- conditions, the cost or price standard 
er- gara Falls as contrasted with the cost of comparison may be vitiated by the 
ce- at some hydroplant elsewhere, where fact that the differentials revealed are 
X- the power drop or head is less or really rent differentials due to the use 
th greater and the conditions as to avail- of superior productive agents rather 
of ability of water radically different. than a differential traceable to the fact 
. . with respect to the con- eee ie ear: gute: 
suming market is another impor- ; 

tant variable. The cost of producing NOTHER variable which may de- 
ic electric energy may be lower in one stroy the validity of compari- 
it locality because of proximity to a_ sons, unless it is eliminated or allow- 
1. large hydroelectric development or a ance made for it, is that of the pres- 
e supply of cheap, efficient fuel or other ence or absence of joint costs in the 


favoring circumstance conducive to 
economy in production. In another 
locality the cost of service and hence 
the price may be higher because fuels 
and other materials are subject to 
heavy freight charges or energy must 
be transmitted long distances with con- 


sense of by-product operations. This 
variable is not nearly so prevalent as 
that due to differences in natural re- 
sources. It may on occasion, how- 
ever, be of controlling importance. 
Drawing our illustration again from 
the electrical field, the cost of produc- 
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e 
q “CERTAINLY, for purposes of comparison of profitable- 


ness, an equivalent tax burden should be assessed upon 
publicly owned utilities. In states where commissions have 
jurisdiction over the rates of publicly owned utilities, it ts 
becoming standard practice to include in the cost of render- 
ing service an equitable allowance for such taxes as would 
be paid into the municipal treasury if the properties were 
privately owned.” 
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ing hydroelectric energy may be 
lessened by the fact that separate in- 
vestment in water rights, reservoirs, 
dams, and canals is unnecessary be- 
cause these facilities are provided as 
part of an aqueduct project for bring- 
ing water into a market for residen- 
tial, industrial, agricultural, and pub- 
lic purposes. In that case the genera- 
tion of electric power is incidental to 
the main purpose, and the former en- 
terprise is customarily charged only 
with the additional costs of develop- 
ing and utilizing the available heads 
of water. The responsibility for the 
joint cost is, in fact, indeterminate 
and any allocation thereof between 
the two enterprises, if attempted at 
all, must be a matter of commercial 
or public policy. A similar situation 
obtains where steam generating facili- 
ties are shared by an electric and a 
heating utility. 


Figg and more significant var- 
iable arises out of what have 
been called “economies of large-scale 
production.”” To overlook differences 
in cost which may be traced to the 
fact that in one case an otherwise uni- 
form product is turned out by a small 
unit while in another case production 
is by means of a unit of large capac- 
ity, is a case of measuring incommen- 
surables. As a great jurist said in an- 
_ other connection: “There can be no 
greater inequality than the equal treat- 
ment of unequals.” This adage ap- 
plies here. The small carbo-electric 
plant with its higher installation costs 
per unit of capacity should not be 
brought into comparison with the 
large, modern steam turbine plant 
with its much lower fixed investment 
per kilowatt. 


ee. the variable which may be 
traced to differences in the load 
factor must be mentioned. This is a 
case of variation in economy between 
plants, otherwise comparable, because 
of differences in the rate of output 
over a standard period of time. A 
marked lowering in the cost per unit 
of output appears as the load factor 
of an electric plant rises from 15 per 
cent for a utility doing a predomi- 
nantly lighting business to 60 per cent 
when the same utility has secured a 
well diversified load of commercial 
and residential lighting and wholesale 
and retail power. The same quantum 
of overhead costs, in this assumed il- 
lustration, will then be shared by a 
kilowatt hour output grown to four 
times its original size. 


E Bircny are, of course, other vari- 
ables, affecting other parts of the 
plant. The density of customers per 
mile of distributing and transmission 
system has an important effect upon 
the cost of delivering the output. 
There are substantial differences be- 
tween utilities with regard to the 
amount of expensive underground 
construction. In fact, the uncovering 
of variables is a function largely of 
the minuteness of the search for them. 
Many are unimportant and may be 
overlooked for most purposes. But 
no comparisons can lay claim to being 
scientific unless they take account of 
the more important of these variables. 
This, it may be said, is the principal 
defect of most extant literature which 
draws conclusions from unit price and 
cost comparisons. 


\ N 7 = pass now to a consideration of 
the third method which makes a 
comparison of the over-all results of 
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Different Methods of Producing Electric Power Demand 
Different Methods of Measurement 


ce A* economic standard which measures 

the cost of producing a unit of elec- 
tricity must recognize that costs will vary 
according as electricity is produced from 
coal, oil, gas, or the energy of falling water. 
Utilities with hydroelectric generation should 
not be compared with utilities having steam 













or gas generation.” 








operation in terms of the financial 
profitableness of the enterprises. 
Profitableness is measured in various 
ways; the most commonly. used meth- 
od is that of comparing the return by 
way of profit above all costs, both 
fixed and operating. 

It is obvious, of course, that, what- 
ever the precise measure of profitable- 
ness, proper accounting must be at the 
basis of any showing of results. In 
this respect it is safe to say that nei- 
ther public nor private ownership has 
a clear record. Despite the prescrip- 
tion of standardized accounts, com- 
missions must usually make adjust- 
ments in accounts for accounting and 
other errors before making a finding 
as to the returns earned. The record 
of the smaller utilities, now more than 
formerly public-owned, is particularly 
bad in this respect; but the bad show- 
ing is by no means confined to them. 
Only periodic audits and inspections 
by the accounting officers of supervis- 
ing authorities will insure proper per- 
formance in this regard. 

The method of comparing returns 
earned is not well-suited to cross com- 
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parisons from enterprise to enterprise 
for reasons detailed in part above. It 
is, however, useful in comparing the 
same enterprise over a period of 
years, that is to say in making the so- 
called “case studies.” 


HE proponents of private owner- 

ship have often pointed out why 
comparisons of this kind are “un- 
fair.” In discussing the more impor- 
tant respects in which these compari- 
sons are said to be unfair we shall find 
that not all of them are unfair to the 
same side. 

First of all we must recognize that 
there are or have been certain organi- 
zational defects. The small munici- 
pally owned utility often owes its ex- 
istence to the pressing need for fire- 
protection or street illumination. The 
sale of output commercially was an 
afterthought. Having set up a water 
utility, it appeared to be feasible to 
link it up with an electric plant to sup- 
ply electric power for pumping. 
Small enterprises in small communi- 
ties are thus under the double handi- 
cap from an economic point of view 
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that they have all the complications of 
joint enterprises, while operations are 
on so small a scale that expenditures 
for overhead managerial services and 
for account and record-keeping must 
be kept down. Under such circum- 
stances, the way of least resistance ap- 
peared to be to place the responsibility 
for rendering such services upon the 
regular municipal officials. City at- 
torneys have, consequently, carried on 
legal work and city treasurers and city 
clerks have had custody of the funds, 
have taken care of cash receipts and 
disbursements, and have kept the 
books of the city. More or less of the 
same sort of thing has been present 
even in the case of the larger publicly 
owned utilities. Commissions with 


the requisite jurisdiction have strug- 
gled manfully to bring about better 
performance along with proper segre- 


gation of costs. Joint use of build- 
ings and other facilities is another 
very common situation. Only a care- 
ful and impartial segregation of costs 
between governmental functions on 
the one hand and between the various 
public utility services on the other 
hand will prevent an indirect and un- 
intended subsidy from being extended 
by taxpayers to public utility ratepay- 
ers. This situation only reinforces 
the position taken earlier that public 
regulation of publicly owned utilities 
_ is necessary to insure equitable treat- 
ment for the various interests. 
fener ete factor is the 
existence of free or inadequate- 
ly remunerated services extended by 
‘its own utilities to the city in its gov-’ 
ernmental capacity. To the extent to 
which such services are not paid for,* 
the burden of taxpayers is lessened at®"' 


the expense of costs borne by other 
users of utility services.’ Here, again, 
much of the work of regulatory au- 
thorities has been to make an end of 
these discriminatory price policies, 
paralleling in all essentials the evils 
of discrimination so often practiced 
by privately owned utilities. 

A major criticism directed against 
publicly owned utilities, however, is 
that these enterprises are tax-exempt. 
Such exemption takes the two forms 
of tax exemption of property and net 
income of the enterprise per se and 
tax exemption of the income from 
governmental security issues. 

With respect to the first of these 
exemptions it should be pointed out 
that this advantage does not apply to 
property situated outside its own 
boundaries. And even within these 
boundaries, economically sound taxa- 
tion policies would burden these serv- 
ices with its fair share of the overhead 
cost of governmental services. Cer- 
tainly, for purposes of comparison of 
profitableness, an equivalent tax bur- 
den should be assessed. In states 
where commissions have jurisdiction 
over the rates of publicly owned utili- 
ties, it is becoming standard practice 
to include in the cost of rendering 
service an equitable allowance for 
such taxes as would be paid into the 
municipal treasury if the properties 
were privately owned. In the recent 
legislation providing for the organi- 
zation of public utility power districts 
in Wisconsin, its properties and secu- 
rity issues are specifically made sub- 
ject to taxation. 

The inequality of treatment which 
arises out of tax exemption of the in- 
come from public security issues is 
difficult to measure and as difficult to 
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overcome. 


jonly an amendment of 
the Federal Constitution could reverse 
this country-old policy. 


W: come now to what is the most 
important factor affecting the 
return to publicly and privately owned 


enterprises; the universally recog- 


nized lower cost of public as contrast- 
ed with private borrowings. 

The lower cost of capital for pub- 
lic entrepreneurship is traceable to the 
fact that, with the exception of public 
borrowings that create a lien only up- 
on the property and income of the 
borrowing utility, the taxing power is 
the guarantor of the payment of both 
principal and interest of public loans. 
This assurance to investors that prin- 
cipal and interest will be paid when 
due is further fortified by the usual 
constitutional provisions restricting 
public borrowing to some specific per- 
centage of the assessed value of all 
private property within each taxing 
jurisdiction. The public borrowing 
power, so limited and backed up by 
the taxing power, imports the maxi- 
mum degree of safety as to public 
loans of which a particular political 
economy is capable. On this account 
the interest rate on United States 
government bonds has sometimes been 
taken as a practical bench-mark of the 
so-called riskless loan in measuring 
the degree of risk in other loans. But 
this is not strictly true. Even a gov- 
ernment loan is not riskless. In the 
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absence of constitutional debt limita- 
tions, as the amount of public borrow- 
ings as contrasted with the amount of 
private wealth subject to taxation in- 
creases the security back of the public 
loan declines. It is the familiar in- 
surance principle of spreading risk 
which is made operative here in the 
field of public finance. The principle 
is inherent in the present organization 
of public credit and constitutes an in- ‘4 
herent advantage of limited public 

capitalism as contrasted with private 
capitalism. That the income from 

public security issues may be in vary- 

ing degrees tax exempt is a remediable ' 
but minor factor. No satisfactory 

method has yet been devised of meas- 

uring the relative effect of tax-exemp- 

tion and tax-guaranty in lowering the 

cost of public borrowings. 






















y= such advantages in the organi- 
zation of public credit over 
against private credit are not without 
their inherent disadvantages. In the 
first place this type of public credit is 
limited by constitutional provisions. 
Unless constitutional debt limits are 
raised, their effect upon public financ- 
ing is like the effect of “closed mort- 
gages” upon private financing.. In the 
second place, the incurring of public 
indebtedness is subject to all the vicis- 
situdes of political processes. Bond 
issues must be “carried” by majority 
or even two-thirds votes. Expendi- 
tures to acquaint voters with the facts 


& 




















governmental functions on the,one hand and between the 
various public utility services on the other hand will prevent 
an indirect and unintended suhsidy from being extended by 
taxpayers to public utility r “payers.” 
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q “On y a careful and impartial segregation of costs between 
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regarding the need of increasing gov- 
ernmental borrowing may not, in 
some jurisdictions, be charged as an 
operating expense but must come out 
of private purses. For these reasons, 
public ownership, having shouldered 
the disadvantages, may fairly lay 
claim to the advantages of lowered 
cost in public financing. 


N this connection attention should 
be directed to an item which usual- 

ly appears in the annual income ac- 
count of governmentally owned utili- 
ties. In accord with constitutional 
provisions, municipalities are required 
to amortize yearly a fixed percentage 
(usually 5 per cent) of the principal 
amount of a given bond issue. Since 
public utilities are reproductive under- 
takings, yearly interest and amortiza- 
tion of principal do not actually come 
out of taxes but are charged against 
the accruing gross revenues of the 
utility. In showing profits earned, in- 
terest payments are proper deductions 
but not so payments into sinking 
funds on account of debt repayment. 
The effect of the latter is to convert 
a debt liability into an equivalent 
amount of proprietorship liability. 


iy is frequently found in the early 
years of municipal enterprises, 
during the construction period or be- 
fore the earning capacity has been 
fully developed, that interest charges 
‘and amortization payments can not be 
met or at least not fully met out of net 


operating revenues. Then the taxing 
power steps into the breach. The in- 
terest charges may in part be taken 
into asset accounts as interest during 
construction. The rest should, never- 
theless, be a charge against revenue. 
All payments of interest and of bond 


redemption requirements made out of 
tax revenues should be shown in the 
balance sheet of the enterprise as con- 
tributions by taxpayers. Ultimately, 
the aim may well be to return taxpay- 
ers’ contributions to the general fund, 
but the disposition thereof is a matter 
of public policy to be decided by the 
common council or other policy-deter- 
mining authority. If the source of 
these subsidizing funds is properly 
shown in the accounts, the demands 
of scientific procedure are satisfied. 


peng it is contended that in- 
terest should be paid by utilities 
upon funds contributed out of tax 
revenues; or that the utility receive 
interest upon cash balances with the 
city treasurer. This, it would seem, 
is carrying the idea of segregation of 
functions to extremes. A _ plausible 
argument can, no doubt, be made, for 
instance, that taxpayers’ investments 
should yield a return. But, after all, 
once a city is committed to the idea of 
collective ownership of public utilities, 
it is a matter of public policy whether 
taxpayers should pay interest on util- 
ity cash balances or whether collective 
proprietorship should take its return, 
as does a private corporation, by 
building up out of reasonable profits 
a growing equity, or by accepting a 
social dividend in the shape of contri- 
butions to the general fund (in relief 
of rates as they say in England), or 
whether the return should come by 
way of reduced rates or improved 
quality of service. 

Public ownership is by its very na- 
ture a venture in public capitalism, 
and ought not to be converted, by the 
legerdemain of accountancy, into a 
species of private capitalism. 
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the L. D. STAPLETON “Bureaucracy has grown until it is almost beyond 
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erly Gerorce B. CorTeLyou “Nothing is more destructive of good will than bad a 
nds President, National Electric Light manners, and nothing more irritating to the public.” 
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in- Herpert Hoover “We must impose upon the states the maximum 

ies President of the United States. responsibility in these regulatory powers over economic ; 
ae functions.” 

ive 
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rush headlong into some of the radical, if not socialistic, 
panaceas which are being proposed with all earnestness 
in high places.” 








ba 


NorMAN THOMAS “Can we successfully fight the power trust as an 
Socialist. isolated issue, leaving untouched the general acceptance 
of the righteousness of the profit system? After all, 
the power trust is in no sense worse than some other 
forms of private ownership—perhaps it has fewer sins 
to its charge than our banking system or than the 
chaotic, competitive, private ownership of bituminous 
coal.” 
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WHO PAYS THE TOWNS’ TAXES IN 


“’Taxless” 


‘Towns? 


A problem in elementary economics—as 
viewed by a ratepayer 


By HERBERT COREY 


the funniest comedy line ever 

spoken was that of a three-six- 
and-nine-penny comedian in the little 
theater at Falmouth, Cornwall: 

“Don’t,” he begged, “set the baby 
on the cold marble.” 

Lately my tastes have sobered and 
refined and that line has been replaced 
by one to be frequently found in 
American newspapers : 

“There are sixty-eight 
towns in the U. S. A.” 

The humor is not in the fact that 
there are no taxless towns in the 
United States, or anywhere else, or 
that there never have been and never 
will be. The costs of municipal gov- 
_ ernment must be paid, and they are 
paid by the people who live in the mu- 
nicipalities, whether the method of 
payment is called taxes or rates or an 
offering of love. The funny part to 
me is that the taxless towns are the 
only ones in which the man who has 
nothing on which to be taxed cannot 
escape paying taxes and yet goes on 
thinking he is “soaking the rich.” It 


| bh years I have maintained that 


taxless 


must be there is a sadistic streak in my 
ego. I could even enjoy watching 
United States Senator William Edgar 
Borah buy United States Senator 
George Higgins Moses a ginless fizz. 
More than that. I could enjoy watch- 
ing Moses drink it. 


[ there seems to be a slight tinge 
of bitterness in this reference to 
the perennial newspaper stories about 
the taxless town, the appearance is 


deceitful. It is an ill bird that does 
not furnish its own nest with sanitary 
plumbing. A story about a taxless 
town is good news according to news- 
paper standards of goodness, which 
are the only standards there are, be- 
cause every one of us is interested in 
taxes just now. A story about sixty- 
eight taxless towns is sixty-eight times 
better. For years we got along in 
this country with tax rates so low 
they were almost vulgar and we 
didn’t know our luck. No other 
nation ever had the ordinary gump- 
tion to keep taxes down and it is 
not to be presumed that we would 
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prove an exception to the world rule. 

So we bought into a World War 
and subsequently we turned noble. 
That was almost as sad a story as that 
of the war. During the years in 
which we moved in a fog of lovely 
intentions we did a good deed every 
day for every one who could not fight 
his way out of the clinch. It never 
occurred to us during this delirium 
of sappiness that when we got ready 
to leave the table a waiter would come 
around with the check. Now we 
know. Every time a taxpayer man- 
ages to sequestrate and isolate a dol- 
lar a tax collector taps him on the 
neck : 

“Come across,” says he. “Gimme 
a quarter of that dollar.” If the tax- 
payer lives in a very enlightened and 
do-goody community the collector 
gets more. “And how about your in- 
come tax for 1918? Let’s hit the fuse 
with a hammer and see if we cannot 
make it bust once more.” 

And the percentage of tax to the 
dollar is going up. Let there be no 
doubt about that. The veterans are 
just getting into their stride and the 
one fourth of all the Federal taxes 
which they take now will not nearly 
provide for their needs in a few years, 
when most of them will be old enough 
to marry into some good boarding 
house and settle down. The best 
thing we can do then will be to give 
them the country and take a quit- 
claim. Then maybe we can tax them 
for our own support. It seems un- 
likely that Europe will be able to talk 
us into cancellation but Europe can 
repudiate and then we will have to 
pay what Europe will not. We gave 
until it hurt in wartime but we had 
no suspicion that the pain would be- 


, 
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come chronic. A few jobholders— 
darned few—have been pried out of 
the Federal establishment, but every 
one is on his toes, waiting for the sig- 
nal to pry in again. There are innu- 
merable good works yet to be done, 
and as soon as the present tightness 
passes from the money pocket we will 
fly at them like hens at shelled corn. 
When prosperity returns all that the 
spokesmen for our national and state 
and city and pigville governments 
need do is to pull out the tremolo. 


} Fan there be no optimistic foolish- 
ness about the situation. Taxes 
will continue to go up. At this pre- 
cise moment, of course, as we have no 
money to speak of we are consider- 
ably concerned about today’s taxes. 
This accounts for the news value of 
the sixty-eight taxless towns. 

What is ordinarily meant by those 
who talk of taxless towns is that no 
levy is made for the general fund. 
They cheat a little when they impose 
on the ignorance of the average read- 
er and talk of taxless towns.’ For the 
sake of clarity, however, the fact will 
here be disregarded that other taxes 
are levied in every taxless town—will 
any exception please stand up?—and 
it will be assumed that the dwellers 
in the sixty-eight are as free of taxes 
as those who write about them pre- 
tend they are. The point must again 
be emphasized that in every case the 
taxes are there. They may be invis- 
ible, like a snake’s ears, but they are 
there for all that. 


Oo municipality, big, little, or 
pindling, can be maintained free 

of cost. There must be some sort of 
a police force in every town, even if 
that force is only a fat town marshal 
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with a nickel-plated badge. Streets 
and lights must be paid for, schools 
heated and teachers paid, a sewerage 
system operated, and a fire depart- 
ment ready for outbreaks of kerosene- 
can mania in early morning kitchens. 
In theory these expenses in the sixty- 
eight taxless towns are paid for by the 
profits from some form of city-owned 
public utility. If the defenders of 
municipal ownership were honest 
enough to admit that this is merely 
a different form of taxation the field 
of argument would be shifted. But 
they are not. Yet they must concede 
that two conclusions are justified 
from their own premises. 

The first conclusion is that if taxes 
were paid in a town at present taxless 
the profits from a city-owned utility 
could be devoted to some form of mu- 
nicipal betterment not otherwise ob- 
tainable. Or else that the rates could 
be reduced. 

The second conclusion is that not 
until the tax gatherer’s hand gets into 
the taxpayer’s pocket does the latter 
manifest more than a vague interest 
in the conduct of his city’s affairs. 


Pe geriranety voters did not worry 
greatly about the manner in 
which the city’s business was being 
conducted by a _ gangster-politician 
coalition until the tax pressure be- 
came unendurable. One of my friends 
- in Chicago is of the sternest principle. 
When he told of being caught in a 
cross-fire between two bodies of gun 
men he was actually complacent. 
“That could only happen in Chi- 


cago,” said he. “And, after all, what 
of it? No one was hurt except two 
or three gangsters. Just a family af- 
fair.” 

But when his taxes began to nip his 
tenderer parts he orated like Patrick 
Henry: 

“T will play my part with the Secret 
Six,” he said, “in stamping out these 
criminals who are ruining us, though 
it may cost my life—” 

The generally late Jimmy Walker 
could have gone on being the playboy 
mayor of New York forever, so far 
as one can see, if it had not dawned 
on the taxpayers that the show wasn’t 
worth the money. In the brief spasm 
of economy which followed the tin- 
canning of Jimmy, Acting Mayor Mc- 
Kee called for competitive bids on a 
printing job for the Board of Elec- 
tions. The job had always cost the 
city $14,000, but the Brooklyn Eagle 
did it for a little more than $2,000 
and then declared that it made a 40 
per cent profit. If that $14,000 had 
been taken out of the profits made by 
the utilities no one in New York 
would have cared a hoot. Because it 
was taxpayer money the incident made 
a brief stir. Only a brief one, of 
course. Taxpayers are like the seals 
on California’s seal rocks; they bark 
and wiggle but they rarely bite. When 
they think a utility is paying the taxes 
they do not even cough. 

But this is getting away from the 
direct line of march. 


A= that would pay its bills from 
the profits made by a city-owned 


e 


“Every penny taken from the ratepayer and applied to the 
payment of taxes is a tax and nothing else.” 
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utility must first either buy or build 
the utility. Utilities are not brought 
by the stork. The initial cost of buy- 
ing or building will be met by an issue 
of bonds, of course. At this point it 
may be assumed that the city stands 
on precisely the same ground that a 
privately owned operating company 
would stand. In each case a burden 
of bonds is placed on the utility. Here 
the lines begin to diverge. 

If the bonds were issued by a pri- 
vately owned company, that company 
must pay principal and interest on 
those bonds or pop into the hands of 
a receiver. Stockholders may never 
get any dividends and nothing can be 
done about it. If the bondholders are 
lucky they get their money back. If 
they are not lucky they get anywhere 
from zero to a major fraction. 

But if the city-owned company de- 
faults the city is morally and, in most 
cases, legally bound to protect its 
bonds. 

There is but one way in which a 
city can protect its bonds. That is by 
a levy on the taxpayer. Assuming 
that the city-owned company is pros- 
perous, as it should be, because it pays 
no city taxes, and that it proposes to 
pay its expenses from profits, the ta- 
ble of fixed charges upon the utility 
must run something like this: 
Interest and amortization of bonds; 
Annual cost of fire and police; 
Ditto of schools, streets, and light- 

ing ; 

Ditto of parks and sanitation ; 
Ditto of executive department ; 
Ditto of other unescapable items. 


WILL not tax the reader’s patience 
by an argument that there is not 
a utility on earth than can stand up 
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under such a burden. The sugges- 
tion that any utility can make enough 
money to pay the costs of operation 
for the city in which it is located is 
not merely silly but insulting. The 
electric light and power companies 
made an extraordinarily good record 
during the past three years of depres- 
sion, but not one of them had any 
money to spare for the running of a 
city. Therefore, there are and can 
be no towns which escape taxes be- 
cause of city-owned utility profits. 
But if there were such a town— 

Then it must be apparent that the 
rates must necessarily be boosted to 
the level necessary for the payment of 
the city costs, plus the interest and 
amortization on the bonds. 

And in that case the difference be- 
tween the right and proper rates, as 
established by state and city commis- 
sions for the government of privately 
owned utility companies in neighbor- 
ing towns, is a tax and nothing but 
a tax, no matter what United States 
Senators Norris and Nye and Walsh 
and Wheeler call it. 

If in Maryville, a city of 10,000 
persons served by a privately owned 
company, the rate for a handful of 
electricity is 5 cents, and in Maryvale, 
a city of 10,000 persons, served by a 
city-owned plant the rate for the same 
quantity is 8 cents, and the 3 cents 
difference is applied to the costs of the 
city government— 

That’s enough of that. There sim- 
ply is no argument in contradiction. 


. is true that if any city were able 
to operate its city-owned plant so 
economically that it could reduce the 
cost of electricity below that of a pri- 
vately owned neighboring plant, it 
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The Town’s Taxes Must Be Paid by Taxes—Even 
though They Are Levied on Ratepayers Only 


a Bes electric light and power companies made an extraor- 
dinarily good record during the past three years of 
depression, but not one of them had any money to spare for 
the running of a city. Therefore, there are and can be no 
towns which escape taxes because of city-owned utility profits. 
But if there were such a town, then it must be apparent that 
the rates must necessarily be boosted to the level necessary for 
the payment of the city costs, plus the interest and amortization 


on the bonds.” 





might make a claim that municipal 
ownership had been proven to be a 
practical success. But the basic con- 
tention as to taxes versus rates would 
not be affected. Every penny taken 
from the ratepayer and applied to the 
payment of taxes is a tax and nothing 
else. As a matter of fact, no city- 
owned plant has ever yet been able to 
cut below the operating costs of an 
identical privately owned plant, so far 
as I have been able to find out. Some 
cities have diddled and honeyfugled 
with their statistics, of course. They 
have refused to consider a charge for 
amortization of their bonds, and they 
have dodged the question of replace- 
ment and up-to-dating their machin- 
ery and have let their lines run down 
and cheated on coal and hence on light 
and power. But not one on record 
has beaten the record of the private 


companies. Perhaps the best munici- 
pal plant in operation is in Cleveland. 
It is producing electricity at a lower 
cost than many efficiently operated 
private plants, but a private plant in 
Cleveland does even better. 


HE reason why a city-owned 

plant must always be operated 
at a disadvantage with a privately 
owned plant will occur to any one 
who knows anything about politics— 
and the American who admits that he 
knows nothing of politics is a rare 
bird indeed. 

In a city in which the political ma- 
chine is about what political machines 
always are, the plant is loaded with 
men. Nothing can be done about 
that. Any reader of this article who 
doubts that all political machines are 
over-loaded with men is invited to 
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visit any phase of the business affairs 
of his own city. He will find more 
men than a private contractor would 
employ wherever he goes, and doing 
less work. A loafer would be fired 
by a contractor who was trying to 
make a little money. No loafer would 
be fired by a politician if the loafer 
had a vote and a friend or two. In 
the hard times of the present the pay- 
rolls are apt to carry more men than 
in good times in every city. In the 
present emergency this is forgivable, 
for work is always better than charity. 
Yet a privately owned corporation 
would be compelled either to cut its 
payroll or stagger its work-hours to 
fit its pocketbook and the needs of its 
men. It is the common observation 
that the political necessity of making 
a good showing on operating costs 
compels many managers of city- 
owned utilities to ignore the needs of 
replacements and the wisdom of 
amortization. When they find they 
can no longer escape the purchase of 
replacements and betterments because 
of the inevitably mounting operating 
cost with out-of-date machinery, 
there is only one way in which the 
purchase money may be found. That 
is by a tax. If a town is discovered 
in which in actuality no taxes are paid 
through the wicket window, and in 
which the city-owned utility is mak- 
ing enough money to pay all the ex- 
penses of the city government, yet the 
statement previously made must be 
repeated : 

If the expenses of the city govern- 
ment come from the pockets of the 
ratepayers instead of from a levied 
tax— 

Nevertheless a tax has been lev- 
ied—for taxes are inescapable. 


PUBLIC UTILITIES FORTNIGHTLY 


681 


A changed label never yet made a 
poison safe. 


ig ard owners always include 
the tax total in their sheet of oper- 
ating costs. If what they called a tax 
total in 1929 was relabeled a rates-to- 
tal in 1931, no essential difference re- 
sults so far as the landlord is con- 
cerned. Yet there is a difference to 
the poor man who has no work and 
no money and yet has a family to 
feed. Perhaps he has absorbed the 
socialistic-communistic-pumpkinistic 
doctrines which are yammered at him 
by peach-crate orators and honestly 
believes that he has made one step to- 
ward paradise by moving into a tax- 
less town. He pays no taxes but he 
knows that the rates for gas and elec- 
tricity used in homes and stores and 
factories are deliberately made so 
high that the imposition of taxes is 
unnecessary. He can see for himself 
that the rich are being soaked. 

The unfortunate fact is that it is 
the poor who get the soaking. 

The poor man—the down-and-out- 
er—the jobless, hopeless, forlorn man 
for whom every one of us grieves and 
to whom every one of us has habitual- 
ly given every aid possible, is the man 
who cannot escape the rates. He can 
escape the taxes. If he has nothing 
on which to levy then no taxes are le- 
vied. If he has nothing with which 
to pay then he does not pay. But if 
the city’s annual bill of costs must be 
met from the profits of a city-owned 
utility then he pays whenever he 
touches a match to a gas jet or turns 
on an electric light. 

It is only in the taxless towns that 
the otherwise untaxed are compelled 
to pay taxes. 









What the State Commissioners 
Are Thinking About 


Excerpts from the opinions expressed in reports 
and addresses at the annual convention of the 
National Association of Railroad and Utilities 
Commissioners in Hot Springs, Arkansas, from 
November 15 to November 18, 1932 


On Air Transport Regulation 


74 N account of the public demand for 

speedier service across the continent 
for certain types of express, passenger, and 
mail, it is very doubtful if state regulatory 
bodies should, or will, ever have much to say 
respecting these transport lines other than to 
enforce and administer the so-called police 


7 


powers of the respective states. This fact 
alone would stress the necessity and impor- 
tance of uniformity in state and Federal rules 
and law.” 
—ComMISSIONER Fay Harpine, 
Chairman, Committee on Air 
Transportation Regulation 


On Railroad Consolidations 


ae cannot build an adequate transpor- 
tation system by forced consolidation 
of carriers. If another railroad or a branch 
railroad would be an asset instead of a lia- 
bility to any larger system, through the nat- 
ural operation of the economic laws, it would 
become a part of the larger through volun- 
tary consolidation.” 
—ComMISSIONER J. W. McCarp_e, 
Chairman, Committee on Con- 
solidation of Railroads 


col" HE solution of our present transporta- 
tion problem lies, not in forced con- 
solidation, but in the regulation by the vari- 
ous states and by the United States of both 
inter- and intra-state competitive transporta- 
tion—motor vehicle transportation—under the 
same or similar conditions that now govern 
the railroads; and in then permitting steam 


carriers, through voluntary consolidation, to 

meet the conditions of competition or give 

up the field to the trucks and busses.” 
—CoMMISSIONER J. W. McCarpLe 


¢¢ JQ XTREME care must be exercised in the 

consolidation of railroads, if consoli- 
dation is the proper remedy. We must be 
particularly careful what roads are consoli- 
dated into systems. We should abandon the 
smaller, weaker roads that are unable to 
support themselves or benefit any other group 
of carriers, rather than put additional burden 
on to a more or less prosperous group and 
thereby cause the downfall of both weak and 
strong through their inability to earn suffi- 
cient money to attract capital interested in 
investment.” 

—CoMMISSIONER J. W. McCarpLe 
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oT first and most important step at 
this time pertaining to the elimination 
of grade crossings generally is the enactment 
of laws by all the states prohibiting the con- 
struction of new highway-railroad crossings 
at grade with each other, except in certain 
cases on account of some extraordinary con- 
dition where permission may be granted by 
the commission after hearing. Such laws en- 
acted and strictly adhered to in all the states 
would mark the beginning of a substantial 
diminution of highway-railroad grade cross- 
ings in the United States.” 
—CoMMISSIONER RicHarp T. Hiccins, 
Chairman, Committee on Grade Cross- 
ings, Elimination and Protection 


(The following recommendations are made 
for solving the grade crossing problem: ) 
74 ie: That all the state commissions 
in states permitting the construction of 
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new highway railroad grade crossings request 
their respective legislatures to enact laws pro- 
hibiting the construction of any new crossing 
eo highway or railroad at grade with each 
other. 

“Seconp: That each state commission 
make a careful survey of all grade crossings 
in their respective states, classifying them 
as to hazard and type of protection required. 

“Tuirp: A united effort on the part of all 
state commissions, acting through the Nation- 
al Association, to agree upon and prescribe 
a substantially standard form of protection 
to be installed at each classified crossing. 

_“FourtH: That the several state commis- 
sions present to their respective legislatures 
the necessity and importance of enacting laws 
requiring the state and municipalities to bear 
a fair and equitable portion of the expense 
of grade crossing elimination and of protec- 
tion at grade crossings.” 

—CoMMISSIONER RicHarp T. Hiccins 


e 
On Railroad Rates 


74 HE operation of these water transpor- 

Toe facilities in competition with the 
railroads, means, if the rail carriers are to 
handle the business, that they must do so at 
lower rates than those now in effect. Inter- 
state regulation, if effective, must take in 
water transportation agencies, as well as 
motor vehicles. Such regulation, however, 


cannot, we believe, ignore economic advan- 
tages of either motor vehicles or improved 
and modern water transportation.” 
—CoMMISSIONER PAaut A. WALKER, 
Chairman, Committee on 
Railroad Rates 





<4 AS yet airplane competition is not an 

especially important one in reducing 
railroad rates, but is a factor in diminishing 
revenues by taking from the railroads traffic 
which they would otherwise handle. Air- 
plane transportation potential, however, is a 
most important factor in railroad rate con- 


sideration.” 
—ComMISSIONER PAuL A. WALKER 


6é orE important than the airplane, and 
comparable with the motor vehicle, 


is the pipe line as a competitive factor in 
railroad transportation and in railroad rate 
making.” 

—CoMMISSIONER Paut A. WALKER 


6c"T°o compete with the pipe lines, railroad 
rates on petroleum and petroleum 
products, including gasoline, must necessarily 
be driven far below the bases heretofore 
suggested by any regulatory commission. 
Nor is the end of pipe-line competition with 
railroad rates yet in sight.” 
—CoMMISSIONER PauL A. WALKER 


(44 “ne rates which long ago were 

said to be in a chaotic condition are 
even more so today. The ray of hope for 
those who sincerely believe in like treatment 
for localities and persons in the matter of 
transportation rates may be gleaned from the 
patent necessity of harmonizing rates of the 
various transportation agencies to avoid de- 
stroying any one necessary transportation 
agency.” 

—CoMMISSIONER Paut A. WALKER 









e 


On Valuation 


rates, and these demands may be expected to 
come many demands on the part of increase with a continuation of present con- 
consumers for reductions in public utility ditions. The prices of commodities generally 
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CoV the changed economic level have 
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have been materially reduced; and many be- 
lieve that the cost to the public of the services 
supplied by public utility companies should be 
reduced correspondingly. If the cost to the 
public at which utility service is rendered is 
not reduced, the companies rendering the 


service, it is urged, will in practical effect be 
the recipients of an increase in rates, through 
the enhancement in the purchasing power of 
the dollar.” 
—CoMMISSIONER Frep P. Wooprurr, 
Chairman, Committee on Valuation 


7 


On Motor Vehicle Transportation 


bial Sap Pages iotnsins 7 all that may be said 

in commendation of the attain- 

ments in behalf of motor vehicle transporta- 

tion in the public service, the time has defi- 

nitely arrived when effective regulation of 

these activities in interstate commerce must 
be established.” 

—CoMMISSIONER Amos Betts 
Chairman, Committee on Motor 
Vehicle Transportation 


OWE have urged the need for Federal 
legislation which will adequately 
protect and safeguard rail and motor vehicle 
transportation. It is almost a tragedy that 
the last Congress, in the face of the pre- 
carious condition in which the railroads were 
then and now are, persisted in fiddling while 
Rome burned and left us without relief and 
almost without hope. It appears that noth- 
ing short of a cataclysm will awaken Con- 
gress from its lethargy. And we feel that 
an awakening of catastrophic proportions 
may overwhelm us unless action is had.” 
—CoMMISSIONER Amos Betts 


(44 HE motor carriers cannot now and 

never will be able to fully meet the 
transportation demands of the country. It 
follows, therefore, that the great rail systems 
of the nation must be maintained and that 
they must be accorded a division of the 
trafic which will enable them to operate on 
a reasonable margin of profit. To the extent 
that it is necessary for competitive purposes 


e 


Regulation 


On Local 


46 HE best results on behalf of the public 

are obtained where the power to regu- 
late operations, except as to matters relat- 
ing purely to police regulations, is placed in 
the hands of the state regulatory body. This 
is true for the reason that in almost all large 
cities there are adjacent suburbs thickly 


e 


and desirable from the public standpoint, they 
should be permitted to engage in motor high- 
way transportation as a supplement to their 
rail service.” 

—ComMISSIONER Amos Betts 


coWWVE think it is clear that the competi- 
tive condition with which the rail 
lines are now confronted has destroyed public 
confidence and contributed in no small way 
to the depressed market for rail securities 
which has threatened the solvency of rail- 
roads, banks, and insurance companies.” 
—ComMISSIONER Amos Betts 


66’ =e suppression of the wildcat operator 
continues to be one of the most diffi- 
cult problems in the field of regulation. This 
class of operator is a parasite upon the body 
of the industry. He is an outlaw from every 
angle from which he may be viewed. He 
wholly disregards the laws relating to cer- 
tificates of convenience and necessity and 
he fails to pay to the proper authority the 
taxes now levied upon the legitimate opera- 
tors in almost every state in the Union. As 
a rule he has inferior equipment and carries 
no insurance for the protection of the per- 
sons and property entrusted to his care. 
Certificated companies, large and small, are 
suffering from the depredations of the wild- 
cat. It is high time that legislation should 
be passed which will make it impossible for 
him to continue to prey upon the public.” 
—CoMMISSIONER Amos Betts 


populated which require and need the same 
character of service as that accorded within 
city boundaries. It is obvious that better 
results can be obtained through the medium 
of one regulatory body.” 
—ComMIssIoNER Amos Betts, Chairman, 
Corporation Commission of Arizona 


On Bus Regulation 


6¢ NE of the most appalling developments 
in the passenger carrying business is 


the rapid growth of booking agencies rep- 
resenting in almost all instances wildcat op- 
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erators. . They promise transportation 
at greatly reduced rates, knowing that in 
many instances the passengers will be aban- 
doned far short of their destinations; that 
they will be dumped upon the cold mercies 
of an already oppressed and suffering com- 
munity of strangers; that innocent and de- 
fenseless girls and women are placed in the 
custody of unknown, unreliable, unprincipled 
drivers, some of whom have proved to be 
criminals and degenerates of the worst type. 
They know that in many cases the passengers 
have been compelled to pay much more than 
the agreed fares and kept in transit over long 
periods. No better evidence is needed of 
the fraudulent character of these transactions 
than the fact that without exception the 
booking agents give to the proposed passenger 
no receipts for payments or in the event 
receipts are given that it is shown thereon 
that the money paid is for service in “in- 
troducing the passengers to the drivers.” 
—ComMMISSIONER Amos Betts, Chairman, 
Corporation Commission of Arizona 


<4 E do not think that the solution of 

our automobile problems as they re- 
late to the public service is to be found 
through the medium of taxation. Rather, as 
we have heretofore stated, there must be 
regulation which will permit a proper di- 


“= of the suggestions that we hear 
nowadays from many quarters as a 
way to meet this question is that the railroads 
should be freed from much of the regulation 
that now surrounds them. The claim is that 
they are encased in a maze of national and 
state restrictions that prevents all freedom 
of corporate management, and that if they 
were released and permitted to meet condi- 
tions as they are, all would be well. To 
admit this contention would be tantamount 
to a confession that national regulation for 
forty-five years and state regulation for more 
than sixty years have failed.” 
—CLAupDE R. PorTER 
Chairman, Interstate Commerce 
Commission 


6¢] succest the creation of a new inde- 
pendent bureau, to be denominated a 
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On Taxation 
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On the Regulation of the Railroads 
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¢¢ PY virtue of the fact that motor vehicles 

engaged in the public service are li- 
censed or certificated by the commissions, 
the impression obtains on the part of the 
public that the operators are financially re- ; 
sponsible and that it is safe to entrust funds, ‘ 
persons, and property to their care. Insur- 
ance policies are provided for the protection 
of passengers. In some instances bonds or 
other securities are required to insure per- 
formance of contractual obligations includ- 
ing the prompt return of C. O. D. funds 
coming into the hands of the operators. We 
think a rule or regulation of this kind is 
highly desirable and recommend its adoption.” 

—CommIssioner Amos Betts 




















coVWVE think the real necessity of the 
shipping public could in almost all 
instances be satisfied by motor vehicle move- 
ments under five hundred miles. It is prob- 
able that anything in excess of one thousand 
miles constitutes wasteful transportation.” 
—Commissioner Amos Betts 















vision and allocation of traffic at rates just 
to the public, reasonable to the operators, 
and which will bear proper differentials to 
insure the maintenance and integrity of both 
systems of transportation.” 
—ComMISSIONER Amos Betts 














Bureau of Transportation. At the head of 
this bureau I would place a director, to be 
known as the Director of Transportation. 
He should be appointed by the President and 
confirmed by the Senate. . . . There 
should be created in this bureau three major 
divisions; a division of land transportation, 
of water transportation, and of air trans- 
portation. In this manner, by bring- 
ing these several divisions, each having super- 
vision over its respective carriers, into one 
bureau under one central head, I am con- 
vinced there could be brought about a co- 
Ordination of all the five present forms of 
transportation, which is impossible when 
their regulation is enforced by wholly sepa- 
rate and distinct bureaus of the government 
acting entirely independent of each other 
and with no knowledge or information of 
what the other is doing.” 
—CraupeE R. Porter 
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On the Regulation of Holding Companies 


ee yy me speaking, under normal con- 
ditions the holding company, in so 
far as its existence and operation affect the 
rates the consumer has to pay for his public 
utility service, has presented no problem 
that cannot readily be solved by any state 
commission which is empowered by appro- 
priate statutory authority to establish and 
make just and a rates.” 
—J. F. SHAUGHNESSY, 
e hairman, Committee on 
Intercorporate Relations 


¢€¢QITATE commission control can be made 
effective by the disallowance of un- 


reasonable items charged by holding com- 
panies to the operating companies at the time 
when the operating company’s rates are in 
question. But preventive measures as part 
of the regulatory routine adopted by the 
state commissions seem to me of equal im- 
portance. A commission may find itself in a 
difficult, perhaps an impossible, position if it 
waits until a rate case before action is taken 
on questionable or unreasonable exactions by 
the holding company.’ 

—Davin E. LILIENTHAL, 
Public Service Commission 

of Wisconsin 


e 


On Conflicts between State and Federal Regulation 


sey legislation in accordance with either 
party platform shall be enacted it will 
be largely destructive of state power of 
regulation of utility services. . . £e 
plain that any provision of Federal law for 
regulation of rates for either gas or electric 
current when transmitted across state lines 
not limited in any way would operate to 
exclude the exercise of state power as to 
interstate service, even though local and now 
subject without question to such jurisdiction.” 
—Joun J. Murpny, President, 
National Association of Railroad 
and Utilities Commissioners 


<4 HE state commissions from the earliest 

days of commission regulation have 
favored the exercise of the Federal regula- 
tory power in any field in which the states 
could not effectively function. They oppose, 
however, any extension of the Federal power 
into fields of regulation within which the 
states are constitutionally competent to act 
and in which they are now effectively func- 
tioning.” 

—Joun J. MurpHy 


¢¢ FT seems not unreasonable that a state 
in its governmental proceedings shall 
be free from interference by the Federal 
“government upon the ground of violation 
of the provisions of the Federal Constitution 
until the final action of the state through 
its highest judicial tribunal demonstrates an 
appeal to Federal power for the protection 
of a constitutional right is necessary.’ 
—Joun J. MurpHy 


ad ig states had provided proper regulation 
both as to rates and service for the 
railroads, and with such uniformity as is en- 
tirely possible, we would have had no need 
for Federal regulation. I reach this con- 
clusion because, as one must admit, state 


commissions are in a much better position, 
indeed much better qualified, than any cen- 
tral body at Washington or elsewhere in 
dealing with the subject of rates for rail- 
roads. While I say this can be done, we all 
must admit in the same breath that it hadn't 
been done. Little or no effort has been made 
by state commissions to provide uniformity 
of regulation in any manner. The inevitable 
result was Federal regulation for the inter- 
state portion of all service beyond the juris- 
diction of state authorities. And, quite to 
be expected, once Federal regulation was 
conceived, one piece of legislation after an- 
other has been conceived in the thought that 
Federal legislation should be clothed with 
such authority as to leave the states with 
only such semblance of jurisdiction as to 
be wholly subservient to Federal regulation.” 
—James A. Perry, 
Chairman, Georgia Public 
Service Commission 


ad | NEED only refer to what to my mind 
appears a certainty, the absolute break- 
ing down of the work of the Interstate 
Commerce Commission. By the very nature 
of their limitations they will never be able 
to fairly and intelligently prescribe rates that 
can be followed in state regulation.” 
—James A. Perry 


¢€¢ [Q‘EDERAL control of rates, capitalization 
or service is not the remedy. On the 
other hand, candor compels me to say that 
until state commissions omit the political 
slant in the discharge of their duties the 
solution of this question is not to be found 
in state regulation. It follows that the cure 
for overcapitalization, discriminatory rates 
and regulation, fair to the investor and the 
public, must find its solution in capable con- 
scientious work of state authority.” 
—James A. Perry 
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On Valuations for Rate-making Purposes 


“cc HILE it seems inevitable that discus- 
sions of fair value, of the weights 
to be given to the various elements enter- 
ing into its determination, will always be 
with us, I am strongly of the opinion that 
commission thought should be directed along 
the line of endeavoring to bring about a 
solution of the question of value for rate- 
making purposes by conferences or negotia- 
tions with the carriers and utilities so as 
to reach a result, fair to the public and to the 
companies, without the long drawn-out and 
sometimes bitterly contested rate proceedings 
with which we are all familiar.” 
—Rirey E. ELcen, 
District of Columbia 
Public Utilities Commission 


(74 A“ of my study and experience has 

convinced me that no court, no regu- 
latory body, no man can formulate any 
exact rule for determining the weight to be 
given reproduction cost. In every case the 
decision must rest with the regulatory body 
and the weight assigned must depend upon 
the circumstances, the facts developed and 
this after a thorough consideration of all 
of the factors, including not only those which 
affect the utility in question but those which 
relate to the rights of the consumers who 
will have to pay any rates established in 
accordance with the value of the property 
used for their benefit.” 

—Rutey E. Ecen 


e 
On Regulating Motor Vehicle Competition with the Rails 


9, bie vehicles have an unfair ad- 
vantage over the rail carriers. It 
would seem, therefore, that, in the interest 
of the public as well as of fair competition, 
such charges on a uniform mileage, or other 
scientific basis, should be exacted from trucks 
and busses as would fairly compensate 
for their use of the highways. When this 
is accomplished, we shall have gone a 
long way toward placing these two forms 
of transportation on a fair competitive 
basis.” 

—WuttiaM E. Les, 

Member, Interstate 
Commerce Commission 


soVVE supply the somewhat strange spec- 
tacle of a nation subjecting rail car- 
riers engaged in interstate commerce to strict 
governmental regulation while exposing them 
to unrestricted and unregulated competition 
by motor carriers operating over public high- 
ways, while we impose upon shippers increased 
rates to make up for deficits caused in part by 
such unregulated competition, and at the same 
time loan money from the public treasury to 
enable these same rail carriers to continue to 
meet operating costs and fixed charges which 
cannot be met from their operating revenues.” 
—Joun J. Murpny, 
Chairman, Board of Railroad 
Commissioners of South Dakota 


7 


On the Regulation of Security Issues 


NI? state or Federal legislature has yet 
attempted to exercise any police 
power over the issuance of such securities 
other than that involved in blue sky regula- 
tion generally, and in few instances has that 
unrelated subject been assigned to a state 
utilities commission. Indeed, but twenty 
states have conferred authority on their 
utilities commissions to supervise the issuance 
of stocks and securities of public utility 


concerns; only one has authorized such com- 
missions to regulate nonutility securities. 
The field may offer opportunity for remedial 
legislation, but it is certainly a legislative 
problem involving financial and fiscal prob- 
lems far removed from utility regulation un- 
der existing laws.” 
—J. F. SHAUGHNEssy, 
Chairman, Committee on 
Intercorporate Relations 


e 


On the Costs of State Regulation 


sed ig aiding toward a just decision of a 
Federal rate proceeding, codperating 
state commissioners are performing a Fed- 
eral function, the cost of which should 
fall upon the Federal Treasury in the same 
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manner as other costs of such proceed- 
ing.” 
—Joun J. Murpuy, 
President, National Association of 
Railroad and Utilities Commissioners 
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PUBLIC UTILITIES FORTNIGHTLY 
On the Regulation of Utility Services That Cross State Lines 


ad igor eg and gas utilities, while they 
often engage in interstate commerce 
by supplying service across state lines, are 
nevertheless engaged in local business when 
they render their services directly to con- 
sumers. Such business by reason of its local 
character affords an exception to the gen- 
eral constitutional rule and is subject to 
state regulation even though rendered across 
state lines. . . . For this reason state 
commissioners have not favored the inter- 
vention of the Federal government in the 
regulation of such utilities, even though 
engaged technically in interstate commerce 


by the rendition of services across state 
lines.” 
—Joun J. MurpHy 


baad fr so far as electric railroads are sub- 
stantial competitors with steam rail- 
roads there is reason for Federal regulation, 
but the exercise of state power in the regula- 
tion of electric railroads which do not so 
compete should not be impeded by the Fed- 
eral government.” 
—Joun J. Murpny, 
Chairman, Board of Railroad 
Commissioners, South Dakota 


7 
On the Regulation of Holding Companies 


ad penn service commissions began flying 
storm signals for holding companies 
several years ago. Yet the public, unschooled 
in nautical warnings, continued to trust their 
hard-earned dollars in crafts manned by the 
Foshays and Insulls and others. Now that 
many ships have floundered on the rock of 
depression and overextension, a _ righteous 
and indignant public is demanding more 
powerful guiding beacons and regulations.” 
—May.Lanp H. Morse, 
Chairman, New Hampshire 
Public Service Commission 


(44 AS a general rule, the holding company 

or service company does render a 
service of value to its operating utilities. In 
some instances, it may be that the service 
fees collected are reasonable for the services 
rendered, but my personal view is that the 
amounts of these assessments are too often 
made without that honest, responsible regard 


owed to the ratepayers which we have a right 
to expect from those who have the manage- 
ment and control of the operating utility, 
and the power to select the agencies by which 
its operations shall be carried on. In my 
humble judgment, the state commissions 
may do well to inquire carefully and vigor- 
ously into the question of all these service 
contracts both as to the measure of service 
rendered and the reasonableness of the 
charges made therefor. Certainly, state com- 
missions should not accept any arbitrary per- 
centage of gross receipts of the operating 
utility as a reasonable pn for supervision 
and assistance from the holding company or 
service company, because no one has ever 
yet shown that there is any particular per- 
centage formula which furnishes a just meas- 
ure of the value of such services.” 
—Hueu Waite, 
President, Alabama Public 
Service Commission 


7 
On the Regulation of Security Issues 


ad | HAVE never yet been able to see how 
the arm of the state can extend into 
another state so as to exercise reasonable 
_control over the issuance of securities by a 
foreign holding company.” 


—Hucx WHITE 


| THINK the developments of the past 
two years with respect to holding com- 
pany securities, disregarding the dishonest 
practices and transactions involved in some 
instances, have been such as to make it clear 
that the unrestrained and unregulated priv- 
ilege of issuing securities by these companies 
not only affords what has proven to be an 
uncontrollable temptation to sell the public 
something without reasonable basis of value, 
but also makes possible and probable that 


these holding companies in the future, if un- 
restrained and unregulated, will repeat past 
performances and lure the public into pur- 
chase of their highly speculative securities 
in such a way as again to perpetrate injuries 
upon the public investors and again bring 
damage and injury upon their operating util- 
ities and all who are interested therein.” 
—Hucx Waite 


¢¢ J HAveE been unable to see how effective 

supervision and regulation of the issu- 
ance of utility holding company securities 
can be brought about except by Federal au- 
thority. Subscribing wholeheartedly as I do 
to the Jeffersonian principle that as far as 
possible the government should withhold in- 
terference in business, I believe that Jeffer- 
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son, himself, in our day, would take the posi- then they cannot complain if the government 






. tion that, when men engaged in business intervenes in behalf of its people no matter 
state affected with large public interest disclose whether that government be the state or the 
that, for one reason or another, they will nation.” 
HY not conduct such business in a proper way, —Hues Waite 
sub- 4 
rail- 
=~ On the Regulation of Motor Vehicles 
4. 74 Fe whatever angle we view the rail- Federal government. The character of legis- 
road situation, apparently the ultimate lation which in the opinion of this committee 
conclusion is that hope lies in the return of should be provided, as to each class of car- 
oad normal business conditions, and in this con- riers, is reflected in the bills which were 
bot nection due consideration should, with as drawn at the direction of the joint committee 
a little delay as possible, be given appropriate meeting which has heretofore been referred 
regulation of the motor truck agencies.” to in this report. . . . It is the opinion 
—ALBERT GREENLAW, of this committee that at any hearing which 
Maine Public Utilities Commission may be hereafter held in either branch of 
Congress upon the subject matter of Federal 
motor vehicle legislation, the representatives 
ght ¢¢ JT has been the opinion of this committee of this association should continue to ad- 
ge- since its creation that full regulation vocate the enactment of such legislation to 
ity should be provided for motor vehicles en- provide for the regulation of transportation 
ich gaged in the rendering of a public utility for hire by motor vehicle of both passengers 
my service by transportation of either passengers and freight.” 
ns of freight upon the highways for hire. As —ComMIssIONER J. Paut Kuun, 
re to interstate carriers, that regulation can be Chairman, Special Committee on 
ce fully and effectively provided only by the Motor Vehicle Legislation 
ce 
he 4 
n- 
r- ° ~ e ° 
- On Regulating Competition between the Carriers 
~ ¢¢ succest the creation of a new inde- 






some as the railroads are often pre- 
vented by the Interstate Commerce 
Commission from engaging in rate wars 
among themselves, which always prove dis- 
astrous to the participants and ultimately in- 
jurious to the public, so power should be 
lodged somewhere to prevent any other form 
of carriage from carrying on an unjust rate 
war among its fellows or against any other 
kind of transportation. Wasteful and ex- 
travagant expenditures and unnecessary du- 
plication of facilities, which in the end are 
always borne by the shipping public, grow- 
ing out of the competitive situation as be- 
tween railways, have been discouraged and 
greatly limited by the Interstate Commerce 
Commission. Why would not such control 
over other forms of transportation in the end 
be beneficial both to them and to the public? 
The commission is now empowered by law 
to prevent unfair competition of the rail- 
roads as against the water carriers, but 
there is no restraining authority to prevent 
any activity by the water carriers against the 
railroads or other forms of transportation, 
no matter how unjust.” 
—CoMMISSIONER CLAUDE R. Porter, 
hairman, Interstate 
Commerce Commission 


pendent bureau, to be denominated a 
Bureau of Transportation. At the head of 
this bureau I would place a Director, to be 
known as the Director of Transportation. 
He should be appointed by the President and 
confirmed by the Senate. The tremendous 
importance of the duties involved in such a 
position demands it be occupied by a man 
of the highest character and ability. How- 
ever, no matter who he might be or how 
broad his experience, it would require some 
time to become conversant with the work 
and to inaugurate and carry out his policies. 
Also, the period of his service should be for 
sufficient length of time to give some degree 
of permanency and continuity of policy. It 
seems, therefore, the term of office should 
be at least ten years. The salary should be 
fixed at a sum sufficient to secure and retain 
a man of high standing and ability. It might 
well be at least one tenth of what some of 
our railroad presidents were receiving a short 
while back. There should be created 
in this bureau three major divisions; a di- 
vision of land transportation, of water trans- 
portation, and of air transportation.” 

—CoMMISSIONER CLAUDE R. Porter 
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Current Trends in 
Gas Regulation 


ParT II 


What the commissions and the courts have decided 

during the past few months; orders and decisions 

of importance and significance to the gas companies 
and to their ratepayers. 


By ELLSWORTH NICHOLS 


cating liquors or any kind of 
business, does not always have 
the effect which the prohibitors an- 


Prats ten whether of intoxi- 


ticipate. Press reports indicate that 
in states where public utility compa- 
nies have been prohibited from sell- 
ing merchandise to be used in con- 
nection with their service there has 
been a marked falling off in local 
newspaper advertising of such ap- 
pliances, and instead of local mer- 
chants benefiting, mail order houses 
‘have reaped the profit. 

In the absence of prohibitory stat- 
utes, courts and commissions do not 
concern themselves with the mana- 
gerial question whether such mer- 
chandising should be carried on by a 
public utility or not, but they do some- 
times have to pass upon the question 
whether a particular company has the 


right to engage in the business under 
its charter. Moreover, the commis- 
sion has the responsibility to see that 
merchandising activities are not car- 
ried on in such a manner as to be 
detrimental to the public utility serv- 
ice. 

The New York commission has 
decided that gas utilities have the im- 
plied power to deal in gas appliances, 
and the right to sell merchandise may 
be upheld when it is followed for the 
purpose of promoting the use of gas. 
The commission held that it had no 
power to prohibit such a practice, 
otherwise legal, unless the practice 
results inevitably in a violation of 
some provision of the Public Service 
Commission Law.” 

18 Luckey, Platt & Co. v. Central Hudson 


oy & Electric Corp. (N. Y.) P.U.R.1932B, 
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HIS commission laid down some 
rules to be followed by the utili- 
ties in carrying on the business. An 
accounting system for merchandising 
was ordered to be undertaken. It was 
ruled that a public utility had no right 
to discontinue service because mer- 
chandising bills were not paid, and it 
was held that separate bills should 
be rendered for gas appliances and 
for gas service. The commission 
held that there was no objection to, 
but on the contrary there were certain 
advantages in, the organization of a 
subsidiary or affiliated corporation to 
conduct the merchandising business. 
Objections were made before the 
Missouri commission by a Fair Mer- 
chandising Association against the is- 
suance of bonds by a gas utility. One 
of the objections was that the utility, 
in addition to its public utility busi- 
ness, was engaged in the sale of mer- 
chandising and appliances. With re- 
spect to the merchandising activities 
the commission found that the com- 
pany was expressly authorized by its 
corporate charter to engage in the 
sale of merchandise and appliances to 
be used for illuminating, heating, and 
power purposes, but the commission 
required that none of the proceeds 
from the sale of the bonds should be 
used for nonutility purposes.” 


| aoe prices of securities 
have taken their toll, but so far 
as it is within the power of the public 
utilities commission public utility se- 
curities will be made as safe as pos- 
sible for investors. To illustrate, we 
find in an opinion by the California 
commission the statement that what- 





19 Re Kansas City Gas Co. (Mo. 1931) 
P.U.R.1932A, 169. 
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ever money might be necessary to 
build plants where there is uncertainty 
as to their financial success should 
be obtained through the issue of com- 
mon stock. The commission did not 
believe that the properties were such 
as to warrant the issue of either pre- 
ferred stock or bonds. 

Furthermore, it was said that of 
the moneys received from the sale 
of the stock (at not less than $25 per 
share), an amount of not more than 
15 per cent might be paid for organ- 
ization and stock selling. All proceeds 
over this amount must be deposited 
in a special bank account and might 
be expended only for such purposes 
as the commission might from time 
to time authorize. No expenditures 
for the purpose of building the plants 
would be authorized until an amount 
equal to at least 80 per cent of the 
estimated cost of the plants was on 
deposit, and if the company should 
not be successful in financing its 
plants, the money on deposit must be 
returned to the stock purchasers.” 


HE New York commission re- 

fused to permit a financing plan 
to become effective through its ap- 
proval of security issues of a certain 
utility, whereby the owners of the 
majority of class B stock, represent- 
ing an investment of less than $4,500, 
would control a corporation having 
property costing $100,000, and where- 
by the owners of the class A stock, 
who had provided over 95 per cent 
of the capital, could never come into 
control of the corporation, even if 
they never received any dividends 
and the controlling interests were 


20 Re West Coast Gas & Fuel Co. (Cal. 
1931) P.U.R.1932B, 28. 
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badly mismanaging the corporation. 

A financing plan for proposed util- 
ity operations whereby a class of se- 
curity holders, investing an amount 
which represented less than 8 per cent 
of the cost of the property, would 
have corporate control over the ex- 
clusion of other investors, was dis- 
approved, and a subsequent offer to 
raise the ratio of the controlling in- 
vestment as high as 12 per cent was 
also disapproved. A suggested plan, 
however, whereby a class of security 
holders, representing an investment 
equal to one fourth of the cost of the 
property, would have corporate con- 
trol, was approved as reasonable. 
Under this plan provision was made 
for preferred security holders to suc- 
ceed common stockholders to voting 
control upon default of twelve quar- 
terly dividend payments upon their 
preferred stock.™ 

The Missouri commission, in au- 
thorizing the issuance of securities by 
a gas utility, mentioned the usual rule 
that the amount of bonds to be issued 
should not be as great as 80 per cent 
of the physical assets. In this par- 
ticular case, however, it was said that 
when the total property of the appli- 
cant was considered, a different pic- 
ture was presented. The total out- 
standing bonds amounted to only 49 
per cent of the value of the total phys- 


_ical property of the utility. Thus it 


21 Re Lowville Gas Corp. (N. Y. 1931) 
P.U.R.1932A, 446. 


e 


appeared that while the bonds request- 
ed would amount to 80 per cent of 
the bondable expenditures for prop- 
erty extensions and additions, the out- 
standing bonds, including those to be 
issued, would be considerably below 
this amount. Provision was made by 
the commission for the amortization 
of bond discount from the income of 
the utility.” 


v= District of Columbia Public 
Utilities Commission last May 
completed an investigation of the con- 
trol and management of the Wash- 
ington Gas Light Company and 
the Georgetown Gas Light Company. 
It was declared that the commission 
is required by act of Congress to keep 
itself informed as to the methods and 
manner of operation, the control and 
management, and all other factors re- 
lating to the business of any public 
utility operating within its jurisdic- 
tion. 

As a result of the investigation it 
was found that certain foreign cor- 
porations engaged in the same or 
similar business as the local gas utility 
had directly or indirectly acquired 
control through the acquisition of 
stock of the local company without 
commission authority. This was said 
to be in violation of an act of Con- 
gress and the foreign corporations 
were directed to divest themselves iim- 


82Re Kansas City Gas Co. (Mo. 1931) 
P.U.R.1932A, 169. 


have the implied power to deal in gas appliances, and the 


q “THe New York commission has decided that gas utilities 


right to sell merchandise may be upheld when it is followed 
for the purpose of promoting the use of gas.” 
692 





uest- 
t of 
Top- 
out- 
O be 
slow 
e by 
tion 
> of 


blic 
lay 
on- 
sh- 
ind 


ep 


PUBLIC UTILITIES FORTNIGHTLY 


mediately and unconditionally of such 
control and to cease from exercising 
control either through the voting of the 
stock so unlawfully held or through 
officers, directors, trustees, agents, 
servants, employees, or assigns.™ 


HE Tennessee commission ap- 

proved a contract between a dis- 
tributing utility and a wholesale pipe- 
line carrier of natural gas, under 
which the wholesale company agreed 
to construct a pipe line in considera- 
tion of the distributing company pur- 
chasing a minimum daily amount of 
natural gas at a specified block rate 
per million cubic feet delivered, for 
at least five years. The commission 
also approved a contract between a 
subsidiary corporation owning vari- 
ous natural gas wells, pipe lines, and 
other equipment with its parent com- 
pany which was the wholesale convey- 
or of natural gas whereby certain 
facilities were placed at the disposal 
of the parent company so that the 
latter might carry out its supply con- 
tract with the distributing utility. 

It was held in this case that a gas 
utility which operates under a cor- 
porate charter and a municipal fran- 
chise, both of which empowered to 
operate, equipment for the manufac- 
ture and distribution of gas of suffi- 
cient capacity to supply the corporate 
authorities and inhabitants of a city, 
is empowered to purchase and acquire, 
then sell and distribute through its 
system, either natural or mixed gas 
provided the service ultimately ren- 
dered conformed with the quality 
specified.™* 





23 Re ha gee Gas Light Co. (D. C.) 
P.U.R.1932D, 4 

24 Re Nestvilie Gas & Heating Co. (Tenn. 
1931) P.U.R.1932A, 270. 


peor sess which distribute gas 
purchased from others must nec- 
essarily change their heating stand- 
ards when the producing company 
makes a change. Thus a utility en- 
gaged solely in the distribution of gas 
and obtaining its supply from a manu- 
facturing company which was author- 
ized to increase its product from a 
heating standard of 570 B.T.U. per 
cubic foot, to approximately 1,000 
B.T.U. per cubic foot, was authorized 
to make a similar revision in the heat 
content of gas distributed by it upon 
its promise to make suitable adjust- 
ments of consumers’ appliances at its 
own expense.™ 


R georniecen business enterprises do 
business on a competitive basis, 
subject only to certain rules against 
unfair practices. Attempts to do 
away with business rivalry may bring 
those responsible into the clutches of 
the law, because they are violating 
antitrust laws. Gas utilities are on 
an entirely different basis. Not only 
is monopoly permitted but it is en- 
couraged. Duplication of gas mains 
in a community is looked upon as a 
public detriment rather than a public 
benefit. 

The evils of monopoly in private 
business result from the power of the 
monopolist to do business on his own 
terms. In the case of gas companies, 
business must be done under regula- 
tion by public authority, and the rea- 
son for competition vanishes. But 
even gas utilities must compete with 
other fuels. Gas for heating or in- 
dustrial purposes competes with coal 
and oil. Only to a limited extent in 


25 Re Calumet City Pub. Service Co. (Ill. 
1931) P.U.R.1932A, 159. 
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Regulation of Gas Security Issues That Safeguards 
the Investor 


sail Rayieengynie prices of securities have 
taken their toll, but so far as it is 
within the power of the public utilities com- 
mission, public utility securities will be made 
as safe as possible for investors. To illustrate, 
we find in an opinion by the California com- 
mission the statement that whatever money 
might be necessary to build plants where there 
is uncertainty as to their financial success 
should be obtained through the issue of com- 





mon stock.” 





these days does gas compete with elec- 
tric current for lighting. 
Commissions are called upon to 
grant authority for new plans and ex- 
tensions. They frequently decide 


whether a gas utility will be injured 
by the inauguration of a new enter- 


prise. Although public policy may re- 
quire that competition be excluded, 
the principle is often stated that pub- 
lic benefit, and not private benefit, 
must prevail, and that the existing 
utility ordinarily, in the absence of 
contractual rights, has no constitu- 
tional right to protection from compe- 
tition. This principle was asserted in 
an Idaho case, where the supreme 
court upheld the commission in grant- 
- ing authority to a natural gas com- 
pany in territory being served by an 
artificial gas utility.” 

It was also said that a utility sup- 
plying manufactured gas is not enti- 
tled to protection from competition by 
a utility proposing to furnish natural 

86 McFayden v. Public Utilities Consoli- 


dated Corp. (Idaho Sup. Ct.) P.U.R.1931E, 
151, 299 Pac. 671. 


gas service, since the protection of ex- 
isting investments from wasteful 
competition is secondary to a consid- 
eration of adequate public service. 
Moreover, the court announced that 
an applicant for authority to furnish 
natural gas service cannot be com- 
pelled, under the policy of regulatory 
law for the protection of existing in- 
vestments from wasteful competition, 
to furnish its service through the dis- 
tribution system of an artificial gas 
utility already in the field. 


HERE is now little dissent from 

the general rule that a public util- 
ity company may deny service for 
nonpayment of bills. Most of the 
controversies do not involve the prin- 
ciple but its application. Thus in 
Colorado a complaint was made that 
a gas company unlawfully discrimi- 
nated by first requiring a deposit of 
$125 to guarantee payment of bills 
and later requiring $81 for a guaran- 
tee. It was shown that the largest 
amount required to be deposited by 
any of the company’s consumers was 
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$40 and the lowest amount was $5. 
Discrimination was alleged and the 
commission sustained the complaint. 
It was indicated that most if not all 
of the other consumers had an auto- 
matic device which turned the gas on 
and off depending upon the heating 
condition in the house. The com- 
plainant did not expect to have such 
a device, and consequently the volume 
of gas consumed might be consider- 
ably larger and doubtless would be 
some greater if the automatic appara- 
tus were not used. 

The real trouble seemed to be the 
fact that the company had had unsat- 
isfactory dealings with the complain- 
ant’s husband and her father-in-law. 
There had been controversy with the 
utility. Evidence was introduced to 
show that the complainant’s husband 
had been demanding lower rates from 
the utility companies in the city and 
that he had made the statement that 
his only purpose was finally to get 
lower rates from gas companies. This 
agitation, in the opinion of the com- 
mission, had no bearing on the issue. 
There was no specific evidence as to 
the credit standing of the complainant 
but she owned the home in which the 
gas service was requested. The com- 
mission required the company to fur- 
nish gas on the same terms and upon 
the same conditions as it furnished 
service to other consumers similarly 
situated.” 


R* classifications, in order to be 
valid, must be based upon dis- 
tinctions between the customers which 
afford a reasonable basis for classifi- 


cation. Unreasonable classifications 


% Levers v. Public Utilities Consolidated 
Corp. (Colo.) P.U.R.1932C, 137. 


are discriminatory. The application 
of these rules was considered by the 
Colorado commission when it was 
complained by operators of a bakery 
that they were classified as domestic 
customers and were required to pay 
rates applicable to domestic service 
while steam laundries, hotels, apart- 
ment buildings, and business houses 
were classed as industrial consumers 
and were given rates accordingly. 

The company representatives ar- 
gued that it was common practice to 
divide classes of service and custom- 
ers into two categories; namely, pre- 
ferred users and nonpreferred users; 
that in building a schedule general 
principles must be followed, and that 
those principles are determined by 
experience and standard practices in 
the industry ; and that it would be in- 
admissible to vary them at the in- 
stance of an individual as confusion 
and discrimination would inevitably 
result. It was argued further that 
baking is an essential industry and 
that cooking is a direct operation, 
whereas the laundry business is not 
an essential industry and the use of 
gas in the operation thereof is an in- 
direct one. It was argued that hake- 
ries, whether they do or do not have 
standby equipment which could be 
used in the event of a gas outage, are 
of necessity in the preferred class, as 
in the case of the householder. It was 
further contended that if one bakery 
having a standby equipment is given 
one rate and another bakery not hav- 
ing such equipment is given another, 
the result would be discrimination. 

In this case the commission deter- 
mined that within a reasonable time 
after gas is cut off, the complaining 
bakeries could make the necessary ad- 
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justments and use ail heating equip- 
ment without losing any dough ready 
for or in process of baking. The com- 
mission said in part: 


“We are unable to appreciate the force 
of the argument that in the case of the 
laundry the use of the heat is indirect while 
in the case of the baking company it is 
direct. It is true that in the case of the 
laundry the first process, so far as the use 
of the gas is concerned, is the heating of 
the water, which in turn is used in washing 
clothing, while in the case of the bakery 
the heat itself is applied to the dough. 
Even in the latter case the heat is put first 
into the bricks from which it passes into 
the bread, but if the heat should go directly 
to the bread, we are unable to see that 
said fact would constitute any substantial 
ground for making the classification in 
question. 

“It is difficult to understand how the 
making of bread is very much more, if 
any, an essential industry than the launder- 
ing of clothing. The public today is not 
dependent on bread for sustenance. Neither 


is it ordinarily dependent on any one 
bakery or on the industrial bakeries as , 
whole. Flour is always available to the 
public for the making of their own bread,” 
There was held to be no ground for 
classifying the complainant as a do- 
mestic consumer, and it was said fur- 
ther that it struck the commission that 
it was not the duty or privilege of a 
utility to equalize competitive condi- 
tions. It was said that if this princi- 
ple were carried out to its logical con- 
clusion, a utility would be permitted 
to have an engineer and an account- 
ant appraise the efficiency of various 
concerns engaged in the same line of 
business and penalize the more effi- 
cient in favor of the less efficient.™ 


88 Hackett v. Greeley Gas & Fuel Co, 
(Colo.) P.U.R.1932C, 257. 





Odd Bits about the Utility Services 


A RAILROAD train in Olean, N. Y. runs only on rainy days. A law 
forbids its operation at any other time for fear of forest fires. 
* * 


THE taxes paid by the Lackawanna Railroad alone, in one year, 
would provide half-time employment for the same period for 8,000 


workers. 
* 


* 


HERBERT SPENCER distrusted government ownership so much that he 
delivered his important manuscripts by hand rather than risk them 


with the post office. i 


* 


A MIDWEST railroad is offering rail deliveries of entire loaded motor 
trucks and trailers. A new locking device on the wheels holds trucks 


in place on the flat cars. 7 


* 


Because wild game insisted upon climbing its high-tension carrier 
line poles and getting electrocuted, the Rochester Gas and Electric 
Corporation has wrapped ten miles of poles with sheet metal. 

x x 


A SWANKY cafeteria breakfast car has been added to one of the 
morning trains entering New York by the New York, New Haven & 
Hartford Railroad. The car has been remodeled and decorated by 
Westport (Conn.) artists, and is fitted with paneled walls, beamed 
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ceiling, and a blue floor. 





wk oan th 22 20 Oe Oe ae anes at 





What Others Think 





The Effect of the Elections Upon 
Utility Regulation 


EXT to figuring out how an elec- 

tion is going to turn out, the big- 
gest puzzle in American politics is to 
figure out what it means. The first 
puzzle is answered completely the day 
after election but the answer to the 
second puzzle may take months and 
years. It may not even come at all. 

For example, the wets are claiming 
that Governor Roosevelt’s sweeping 
victory was a “clear-cut mandate from 
the people” to get beer back and to get 
it back here quickly. The low tariff 
advocates see a “clear-cut mandate from 
the people” to put the skids under the 
Smoot-Hawley Bill. The utility critics 
see a “clear-cut mandate from the 
people” to go after the “power trust” 
without stint or mercy, to cut utility 
rates, and to encourage government 
ownership. Mr. Hearst’s newspapers 
by some rather involved process of rea- 
soning have figured out a mandate from 
the people to stay out of the League 
of Nations, the World Court, and all 
sundry “foreign entanglements.” The 
big navyites and the little navyites, the 
radicals, the conservatives, and political 
advocates of all stripes profess to see 
in Governor Roosevelt’s victory a man- 
date from the people. Even the veter- 
ans are claiming a victory in favor of 
immediate payment of the bonus. 

It is improbable that the average 
voter had all these numerous mandates 
in mind when he walked into the polling 
booth last November 8th. But regard- 
less of how Mr. Citizen really felt on 
November 8th, the fact remains that the 
group that cries the loudest about its 
mandates stands an excellent chance of 
success. All prior history of our re- 
public would indicate that administra- 
tions work that way. 


Ke in the spring of 1932, it was 
predicted by some that power and 
utilities would play a leading role in 
the presidential campaign. That pre- 
diction was not fulfilled. Governor 
Roosevelt made one address in which 
he outlined his policy of utility regula- 
tion. It was not startling. It merely 
restated, more conservatively if any- 
thing, the governor’s well-known posi- 
tion in the matter. President Hoover 
did not take issue with him. A few 
other casual references to utilities 
occurred in the speeches of both candi- 
dates but there was no conflict—no real 
impasse. The power issue proved to 
be a dud. But now that the governor 
has been elected what will be the real 
result? Here is the opinion of the Elec- 
trical World, a journal obviously most 
concerned about the matter : 


“Among the inevitable uncertainties of 
an election in which a new candidate is 
chosen for an important office is that of 
his probable stand and action on certain 
questions. While Franklin D. Roosevelt 
has for years expressed opposition to 
power companies and their policies in his 
office as governor of New York state and 
has in one preélection speech made clear 
his stand as of that date, his endeavor to 
become more conservative has been cumu- 
latively more evident. Mr. Roosevelt's 
election as our next President nevertheless 
will tend to emphasize the political element 
in power questions, regulation, and national 
policies.” 


The Standard Trade and Securities, 
one of the most astute of all financial 
periodicals, has this to say of the effect 
of the Democratic victory upon utilities 
and their regulation : 


“It is perhaps significant that the utilities 
showed no serious apprehension of, or re- 
action to, the election of a complete Demo- 
cratic Federal government. An evaluation 
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of probable developments affecting the util- 
ities during next year or so under the new 


will probably be beneficial rather than 
detrimental in its ultimate effects.” 


administration, however, leads to the be- 
lief that any change in the present situation 
will largely take the form of unfavorable 
publicity and possibly more aggressive in- 
vestigation, rather than the initiation of a 
comprehensive policy of increased govern- 
ment regulation. . . . 

“The recent overwhelming public support 
of the Democratic party and its principle 


The article concludes that past ex- 
perience and the pressure of other gov- 
ernmental business of mostly greater 
immediate importance, together with 
analysis of the basic Democratic policy, 
suggest that such changes as may he 

; son Badia nt ation Cf ani effected within the next few years will 
of more active Federal regulation of public . : 

utility operating and holding companies be no particular detriment to soundly 
necessitates no fundamental revision in ™anaged companies. 

long-term investment policy toward issues 
in this group. Many leading systems have 
little to fear from either close public 
scrutiny or more stringent regulation of 
their policies and operations. From the 
standpoint of the basic position of the in- 
dustry and the prospect of prompt recovery 
of earning power, carefully selected utility 
stocks still are regarded as suitable for in- 
clusion in long-term investment portfolios.” 


A later edition (November 18th) of 
Standard Trade and Securities analyzes 


in detail the campaign utterances of 
Governor Roosevelt and adds: 


s a general rule it is probably bad 
form or questionable taste to kick 
a party when he is down, but the Traffic 
World, which steadfastly supported 
President Hoover during the recent 
campaign, now feels entitled to take a 
long suppressed parting shot at him. 
It stated editorially : 


“Regardless of how we may have voted 
at this election and what other considera- 
tions may have appealed to us, we have, 
from the start, regarded President Hoov- 


“From this item by item survey, it is 
apparent that there is little that can be con- 
sidered novel or revolutionary in the pro- 
gram of reform as outlined by the then 
Democratic candidate for the presidency of 
the United States. In general, so long as 
these principles continue to guide him while 
in office, investors will have more basis 
for satisfaction than cause for complaint. 


“On the basis of present indications, there 
is no definite indication that the practical 
application of the Democratic policy to- 
ward utilities will be vastly different from 
that of tke present administration. It 
seems reasonable to venture, in fact, that 
the most significant development during 
the next few years will be an attempt to 


er’s transportation policies as unwise and 
unsound, and we have never hesitated to 
say so. When the present financial de- 
pression first began to be apparent he 
called railroad executives (as well as 
other groups) into conference with him 
and advised them to carry on as usual 
—no reductions in wages, no reductions 
in employment, ‘business as usual.’ That, 
in our opinion, was unsound policy, and 
it is no answer to say that hindsight 
is always better than foresight. We 
knew it at the time, and said so, as 
did many others. But it was the Presi- 
dent’s idea and the railroads pretty gen- 
erally ‘fell for’ it—to the regret of many 
of them later.” 


The editorial intimated that the Presi- 


place holding companies under the same 
supervision as that accorded operating 
units. Possibly regulation in general will 
be made more aggressive, but the natural 
conservatism of the courts and the well 
defined legal relationships between govern- 
ment and private business will continue to 
protect security holders against confiscation 
of their property rights. 

“From the standpoint of . government 
regulation of utilities, there are definite 
indications that any expansion during the 
next few years will be initiated by popular 
demand, as a result of recent abnormal 
conditions, and will be largely independent 
of political affiliations. Such + 
control, furthermore, is quite unlikely to aS. 
cause any embarrassment among the more to see any = ae = what 
conservatively managed companies, and to expect from the Roosevelt régime. 
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dent may have been animated by per- 
sonal and political, as well as patriotic, 
motives in wanting the business of the 
country to appear on the up-grade on the 
eve of the election. The Traffic World 
admits that it liked Governor Roose- 
velt’s Salt Lake City speech about the 
railroads very much but it prefers to 
witness deeds instead of speeches be- 
fore calling the President-elect the 
friend of the railroads. 


HE financial weekly, Barron’s, fails 
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It seems to think that the governor 
practically won the election by default 
because the people were in such a mental 
state that the Democrats could have 
elected the ‘Mystery Tenor to the presi- 
dency. The editorial states: 


“There may be other instances here and 
there which a careful study of the ground 
. would disclose, but there will still remain 
the fact that the country as a whole has 
‘gone hell bent’ for Governor Roosevelt 
with a loud bang, and it has done so with 
little or nothing in the way of a definite 
program offered by the governor save, per- 
haps, in the matter of beer. There has 
been no really clear-cut issue on such ques- 
tions as tariff, currency, governmental ex- 
penses, railroads, power, or foreign affairs ; 
the debate on these matters has been mainly 
shadow-boxing. It is not unfair to say 
that the real choice offered the people was 
between a definite program and a ‘new 
deal,’ and the country has plumped for 
the ‘new deal.’” 


O NE thing that nearly all the eastern 
periodicals seem to agree upon is 
that as president, the Roosevelt adminis- 
tration will swing to the Right. This 
prediction is based partly upon the in- 
evitable tendency of a party in power 
to become more conservative, and partly 
because of the fact that nearly all the 
outstanding Democrats from whom the 
President will probably pick his cabinet 
and upon whom he will have to rely for 
guidance are exceptionally able, far- 
sighted statesmen with a predominantly 
conservative flavor. It is difficult to 
name the leading Democrats or the pos- 
sible choices for the cabinet without 
this fact becoming apparent. The 
names of such men as Alfred E. Smith, 
John W. Davis, Albert Ritchie, Newton 
D. Baker, Owen D. Young, Bernard 
Baruch, Senator Carter Glass, Melvin 
A. Traylor, and a host of other capable 
men from whom honest business men 
have nothing to fear, invariably come 
to mind. 
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The reaction of Benjamin Baker, 
writing in The Annalist, typifies this 
attitude. He says: 


“Tt is the opinion of this article that the 
business outlook for the period between 
now and next summer has been very defi- 
nitely improved by the election of Governor 
Roosevelt to the presidency. This opinion 
is not based upon any unreasonably high 
appraisal of Governor Roosevelt’s personal 
capacity as an economic planner, or any 
excessive belief in his infallibility as a 
sociological engineer. It has a_ solid 
foundation, however, as the writer sees the 
situation, in certain main facts as to which 
he believes most readers of these words 
will agree. In a complex of economic mal- 
adjustments and misfortunes so intricate 
as that which this country now bears, it 
seems of first importance that remedial 
measures should be devised and adopted 
(so far as they are to be governmental 
measures) by an administration which has 
a free hand in dealing with the problems 
before it—perhaps one should say rather 
a free mind in analyzing the problems be- 
fore it, and devising measures.” 


Mr. Baker goes on to point out that 
the Republican administration was defi- 
nitely committed to opposition to such 
relief measures as tariff revision and 
prohibition repeal to which,. if it had 
been elected, consistency would have 
bound it to the detriment of the country. 

To sum up the business men’s atti- 
tude, we are almost bound to get a safe 
cabinet and with a safe cabinet at the 
helm of the nation, a “new deal” holds 
few terrors for honest business. 















































Eprrortat. Electrical World. November 12, 
1932. 

INDUSTRIAL TRENDS—INDIVIDUAL SECURITIES. 
Standard Trade and Securities. November 
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Eprrortat. Barrons. November 14, 1932. 
The Annalist. November 11, 









EpIToriIAL. 
1932. 





ITHOUT doubt one of the fore- 
1 important problems 
which the new Roosevelt administration 
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What Will Become of the Railroads? 












will have to handle is the matter of 
railroad relief. A bird’s-eye view of 
the whole dark picture of railroad dis- 
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tress is revealed in the following pass- 
age from the report of the committee 
on railroad rates under the chairman- 
ship of Commissioner Paul A. Walker 
of Oklahoma to the recent convention 
of state commissioners at Hot Springs, 
Arkansas. The passage reads: 


“The 1929 railroad freight revenue of 
$4,826,000,000 declined to $3,255,000,000 in 
1931, and passenger revenues showed a de- 
cline, in the same period, of approximately 

22,000,000. Neither net revenues nor net 
operating income can properly be compared 
with the gross revenues for these years, 
for the reason that carriers are more 
liberal, if not extravagant, in their ex- 
penditures during times of plenty, and are 
compelled to be economical during times 
of depression, and are even driven to 
adopting policies of undermaintenance 
when money cannot readily be obtained. 
The amounts of overmaintenance during 
1929 or undermaintenance in 1931 are not 
ascertainable, but the approximately one 
billion and a half decline in revenues, 1929- 
1931, is ominous and indicates that either 
some method must be found of restoring 
business to the railroads or reducing ex- 
penditures. We do not believe there is 
any possibility of making up the difference 
through an increase of railroad rates. That 
would merely mean a further decline in 
railroad traffic and in the end less revenues 
for the railroads. The 1929 labor and taxes 
cost to the railroads amounted to 48.9 
cents for each dollar of revenue collected. 
The 1931 figure for these same two items 
was 53.6 cents for every dollar of revenue 
collected by the rail carriers. 

“The conclusion must be evident that 
something must be done to the ratio of 

these items. This relatively rapid increase 
of expenditures, if not checked, must 
eventually bring about a crisis in rail trans- 
portation.” 


J usT to make the concern felt over the 
plight of the railroads appear unani- 
mous, let us consider the recent letter 
made public by the secretary of the 
Interstate Commerce Commission. In 
this epistle to the executives of all Class 
I roads the commission asked them for 
their frank views as to whether a gen- 
eral reduction in basic passenger fares 
will increase traffic volume and lessen 
or overcome the deficits in passenger 
revenues. The executives were asked 
for suggestions which they might have 
in mind “as to how the users of freight 
service may be relieved from the burden 
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due to unprofitable passenger service.” 
The letter stated that the Interstate 
Commerce Commission had been long 
concerned over the growing deficits re- 
sulting from passenger operations. It 
concluded with the ominous threat that 
it “seems clear that the freight traffic 
cannot be expected to support the un- 
profitable passenger service indefinite- 
1 ” 


These regulatory commissions are, 
presumably, concerned primarily with 
the maintenance of rail transportation 
for the benefit of the riding or shipping 
public. But the interest of the invest- 
ing public should not and has not been 
overlooked. Writing in the reincarnat- 
ed New Outlook, that astute mentor of 
the Democratic party, Alfred E. Smith, 
states editorially : 


“Savings banks, life insurance companies, 
trustees, and hundreds of thousands of 
prudent investors are owners of railroad 
securities. The decline of these securities, 
and particularly of bonds, is a matter of 
far-reaching importance threatening the 
comfort and the very lives of millions of 
our citizens. In many cases, banks and 
insurance companies will soon find that 
their investments in these securities are 
no longer legal because of their reduced 
earning powers, and unless some changes 
in law are made it will be necessary to 
dump them on the market. Great fiduciary 
institutions have been worried about this 
problem. They have recently appointed a 
railroad commission representing the public, 
consisting of Calvin Coolidge, chairman, 
Bernard Baruch as vice chairman, Alex- 
ander Legge, Clark Howell, and myself to 
study it. This commission has employed 
experts to report on conditions and needs 
including economic management, consolida- 
tion, regulatory laws, valuation, and other 
factors. Of course, the depression, which 
has gripped all business, is the primary 
factor in the drop in railroad traffic, earn- 
ings, and security prices, but there is a 
growing conviction that the railroads can- 
not recover without great changes in man- 
agement, methods, and regulation. The 
staff will report to the commission and 
the commission will then discuss policies. 
The interests and personalities represented 
on the commission are sufficiently diverse 
to insure consideration of many points of 
view. The report of the commission will 
then go to the public for final appraisal.” 


Perhaps the recommendations of this 


distinguished investigating commission 
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will meet the same fate as the recom- 
mendations of the Wickersham com- 
mission appointed to look into the crime 
situation. It is a difficult task. No 
matter what remedy or remedies are 
finally prescribed to cure our ailing rail 
carriers, somebody’s toes are bound to 
be stepped on and the opposition is 
going to be stubborn. 


Oo" of the mass of suggested diag- 
noses and suggested remedies, 
four factors emerge as the principal 
thorns in the side of the railroads: 
(1) The depression; (2) privately op- 
erated automobiles and trucks; (3) un- 
regulated bus and truck carriers; and 
(4) inland waterways—principally the 
governmentally subsidized inland water- 
ways. 

On the first two points there is little 
that can be accomplished by legislation. 
The depression will lift when it gets 
good and ready to lift, and we have 
learned by now that it cannot be legis- 
lated out of existence. Likewise, no 
law can possibly prevent our individual 
citizens from operating their own pleas- 
ure cars and trucks. But motor carriers 
and inland waterway competition can 
be controlled, to some extent, by legis- 
lation, and here probably will be the 
starting point for the railroad doctors. 

Relieving the railroads from the in- 
creasing burden of taxes has been omit- 
ted from the list of growing pains be- 
cause it is not a problem peculiar to the 
railroads. The railroads will get tax 
relief when, if, and how, the rest of us 
get it, and we all hope it will be soon. 


B: the entire problem is not so 
simple as the skeleton outline 
would indicate. Take the matter of 
motor truck competition for example. 
Shall we throttle this industry or shall 
we attempt to cultivate both under a 
common regulator? And what have 


the railroads done to soften the blow 
of competition? Were they justified in 
refusing to get into the new field? Have 
they a right to wait with growing defi- 
cits until a worried Congress comes to 
their aid with regulatory protection? 
Or should they have gone out and 
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annexed the motor carrier while it was 
an infant? 

Chairman Francis Williams of the 
Louisiana commission certainly called 
a spade a spade on this subject in his 
recent testimony before the Interstate 
Commerce Commission at New Or- 
leans. He said: 


“The Louisiana Public Service Commis- 
sion has for the past six years or more 
urged the railroads to establish codrdinated 
rail and motor service. It has been our 
endeavor to keep the rail traffic using the 
rails and our judgment, as expressed in our 
orders and decisions, has been proven by 
time to have been nearer correct than the 
judgment of the banker-rail management 
that has voraciously and strenuously in- 
sisted upon higher rates on commodities 
than shippers could afford to pay, with the 
result that they have driven traffic away 
from the railroads and forced shippers to 
even go so far as to invest their own money 
in motor and water carriers to transport 
their products at just and reasonable 
comme. . ss 

“The old railroad barons’ policy of all 
the traffic will bear was at least sensible, 
even if it was vicious, but to fix freight 
rates on a basis of more than the traffic 
can bear is, unquestionably, insane. One 
would think that the railroads in Louisiana 
had learned this lesson from their sad 
sugar, cotton, rice, and less-than-carload 
experience, and that they would stop driv- 
ing freight to their competitors by raising 
rail freight rates, but evidently they have 
not. They seem to be like the Bourbons 
that once ruled and ruined the French 
Monarchy. The Bourbons never learned 
from experience and finished on the guillo- 
tine.” 


In other words, Chairman Williams 
seems to think that the railroads not 
only threw away their own oars by 
snubbing the motor truck business, but 
bored a hole in their own boat by in- 
creasing rates during times of falling 


commodity prices. 
—F. X. W. 


Report OF THE COMMITTEE ON RAILROAD 
Rates. Annual Convention of the National 
Association of Railroad and Utilities Com- 
missioners. Hot Springs, Arkansas. No- 
vember 15, 1932. 

Eprtrorrat. By Alfred E. Smith. New Out- 
look. November, 1932. 

TESTIMONY OF FRANCIS WILLIAMS BEFORE THE 


INTERSTATE CoMMERCE CoMMIssSION. New 
Orleans, Louisiana. May 6, 1932. 
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How Far Should ‘Value of Service’ 


Be Considered 


as a Basis of Rate Making? 


Lf fey officials are still chuckling 
over the story told by Frank A. 
Newton, chairman of the rate research 
committee of the National Electric 
Light Association, in The Financial 
World. Here is the gist of Mr. New- 
ton’s story: 


“Recently, the common council of a 
large city asked that pre-war prices for 
electricity be restored. The council in- 
structed its attorney to bring a proceeding 
before the state public utilities commission 
to the end that the users of electricity in 
the city should have their rates ‘restored 
to pre-war price levels.’ 

“The city council soon discovered that 
if its petition were granted, it would 
mean an increase in the average price paid 
by the residence customers of the city of 
nearly 90 per cent. The council was ad- 
vised that the restoration of pre-war elec- 
tric rates would add one and one-half 
million dollars to the annual bill of the 
users of electricity in its city. The coun- 
cil found that the average price of elec- 
tricity to the householders had been re- 
duced 54 cents per kilowatt hour since 
1913. The petition, needless to say, was 
not pressed.” 


Doubtless there are a great many util- 
ity companies in America today who 
would be glad to go back to “pre-war 
rate levels if they were permitted to do 
so, but our public service commissions 
are not so likely to be caught napping as 
the city council referred to by Mr. 
Newton. 


| Fig since the recent Wisconsin tele- 
phone temporary rate reduction 
order (P.U.R.1932D, 173) the question 
of the “value of utility service” during 
periods of economic depression has re- 


ceived much serious attention. A most 
carefully prepared and thought-provok- 
ing article on the subject-appeared in 
the American Bar Association Journal 
under the authorship of C. Elmer 
Bown, widely known utility law spe- 
cialist of the Pittsburgh bar and pro- 
fessor of that subject in the law depart- 
ment of Duquesne University. 

Mr. Bown seems to regard the “value 


of service” doctrine with a kindly eye, 
but the deductions which he draws from 
it are probably more favorable to the 
utility companies than to the position 
taken by those who have recently re- 
vived the value of service doctrine as a 
check upon utility rates during an eco- 
nomic depression. Mr. Bown seems 
to look upon Smyth v. Ames as a sort 
of noble experiment. He points out 
that it was the first attempt of the Su- 
preme Court to deal with the question 
of measuring the reasonableness of 
charges for the comparatively new 
product of the machine age—modern 
public utility service. He then says 
that the difficulties in the application of 
the reproduction cost theory recognized 
in Smyth v. Ames have been so great 
as to suggest the question whether it is 
correct in principle. 

The House of Lords, highest court of 
England, in 1883, fifteen years before 
our own highest court decided Smyth v. 
Ames, approved of the value-of-service 
theory and repudiated the cost-of-serv- 
ice-plus-fair-return-on-property-value in 
the case of a toll bridge company (Can- 
ada Southern R. Co. v. International 
Bridge Co.). During the course of the 
argument in this case, one of the law 
lords asked the counsel at bar to point 
out which of the charges made by the 
bridge company were unreasonable. 
The counsel was unable to do so. The 
court said in fact that every one of the 
charges, when examined with reference 
to the service rendered and the benefit 
to the persons served, seemed to be 
“perfectly unobjectionable, according to 
any standard of reasonableness which 
can be suggested.” The court conclud- 
ed: 

“That being so, it seems to their lordships 
that it would be a very extraordinary thing, 
indeed, unless the legislature had express- 
ly said so, to hold that the persons using 
the bridge could claim a right to take the 
whole accounts of the company, to dissect 
their capital account, and to dissect their 
income account, to allow this item and 
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disallow that, and, after manipulating the 
accounts in their own way, to ask a court 
to say that the persons who have projected 
such an undertaking as this, who have en- 
countered all the original risks of executing 
it, who are still subject to the risks which 
from natural and other causes every such 
undertaking is subject to, and who may 
possibly, as in the case alluded to by the 
learned judge in the court below, the case 
of the Tay Bridge, have the whole thing 
swept away in a moment, are to be regard- 
ed as making unreasonable charges, not 
because it is otherwise than fair for the 
railway company using the bridge to pay 
those charges, but because the bridge com- 
pany gets a dividend which is alleged to 
amount, at the utmost, to 15 per cent. Their 
lordships can hardly characterize that ar- 
gument as anything less than preposter- 
ous. 


M* Bown says of this conclusion 
of their lordships: 


“Their lordships were not alone in the 
views here expressed. Men of unquestioned 
eminence as thinkers and economists, 
probably on the whole the ablest minds 
that have studied the subject, have reached 
the same conclusions. Albert Fink and 
Charles Francis Adams, writing over half 
a century ago, showed that railroad rate 
tariffs necessarily were constructed on the 
value of service principle. Sir William Ac- 
worth, writing of the English railway prac- 
tice, came to the same conclusion. These 
views were ably presented by Mr. Carter 
in his brief in Smyth v. Ames. More re- 
cently, Professor Ripley has written to the 
same effect, although he believes that the 
principle is of more limited application, 
and seems to think that it must be modi- 
fied to prevent some rates from being ex- 
cessive. President Arthur T. Hadley, of 
Yale, testifying before the commission on 
the revision of the New York Public Serv- 
ice Commission Law, expressed the opin- 
ion that the principle was applicable to the 
rates of all the utilities, and this view is 
also held by Professor Cabot of the Har- 
vard School of Business Administration in 
an article published in the issue of Pustic 
Utmities FortNIGHTLY, June 11, 1931.” 


Mr. Bown next makes a distinction 
which is very important in speaking of 
Smyth v. Ames but all too often ignored 
and forgotten. It is this: 

Smyth v. Ames laid down a test for 
confiscatory rates—it did not attempt 
to lay down a test for the reasonable- 
ness of rates. He says that the opinion 
in that case was “more an attempt to set 
Mr. (William Jennings) Bryan straight 
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in his views on constitutional law than 
a decision of the principles of rate mak- 
ing.” 

In other words, assuming that state 
commissions must pay due respect to § 
Smyth v. Ames as a minimum check on i 
their rate fixing so that their orders may 
not be unconstitutionally confiscatory, 
they need not, indeed, they should not 
regard this decision as fixing a standard 
of reasonableness. Confiscation is a le- 
gal question; reasonableness is an eco- 
nomic one. Sound, fair, and enduring 
regulation cannot be had by avoiding le- 
gal restrictions alone; there must be 
understanding and application of eco- 
nomic principles. So, where a commis- 
sion fixes a utility rate which will just 
clear the Federal court hurdles on an 
issue of confiscation, it has not, accord- 
ing to the reasoning of Mr. Bown, nec- 
essarily performed its whole duty unless 
it has also attempted to fix a “reason- 
able” rate under prevailing economic 
conditions. 


HIs leads us back to the original 

proposition of utility rates dur- 
ing periods of depression. Mr. Bown 
believes that utilities ought to be per- 
mitted to accumulate a surplus during 
periods of good business against hard 
times. He says on this point: 


“Fluctuations in earnings are character- 
istic of practically all business undertak- 
ings. The ones that have been conspicu- 
ously successful, after passing the experi- 
mental stage, have almost invariably had 
a period of great prosperity im which they 
have had their greatest growth, sometimes 
multiplying their capital many times in the 
course of a few years. If such rates of 
return are permissible in the competitive 
field, may there not be some question of 
the wisdom of the policy which limits the 
utilities to a mere five or eight per cent? 
In the nature of things large profits cannot 
continue forever. There is probably a ten- 
dency to diminishing profits as the art 
progresses toward perfection and the sup- 
ply to saturation. But to forbid a business 
from making money when it has the oppor- 
tunity may turn out to be a very a 
bargain for the public in the end. 


Yet the regulatory practice of re- ‘ 
stricting utility profits during fair finan- 
cial weather is universal in this country. 
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Mr. Bown states that if the railroads 
had a reserve to draw on in their pres- 
ent plight they would not need to look 
for rate increases. Yet if a utility 
shows a surplus, our commissions al- 
most unanimously regard it as a prima 
facie indication that rates are too high. 
We seem to think that keeping the utili- 
ties constantly two jumps ahead of the 
sheriff is the best way of protecting 
public interest. And now behold our 
railroads! What, asks Mr. Bown, 
would have become of the automobile 
industry during the current crisis if the 
Ford company and others had been 
limited to 7 per cent return during the 
boom period of 1925-1929? 


M* Bown feels that intelligent reg- 
ulation would encourage utilities 
to build up their capital and surplus out 
of earnings. He shows good reasons 


for his opinion that the danger of a 
monopoly exploiting the public where 
rates are not kept constantly pared to 
the bone is a myth. He states that the 
real danger of a monopoly is that stupid 


management without the spur of compe- 
tition may be content with a small vol- 
ume of business at high rates rather 
than seek to develop its business by 
improved methods and lowered prices. 
He says the “public should pray for 
progressive, intelligent management 
rather than for low rates in themselves.” 

This thought uttered by a prominent 
lawyer in July had an echo by a promi- 
nent economist in October. Professor 
Philip Cabot, of the School of Busi- 
ness Administration of Harvard Uni- 
versity, told the recent convention of 
the American Bar Association at Wash- 
. ington that “regulation should aim not 
to reduce the profit, but to promote 
more rapid expansion.” He said also 
that “owners and managers are often 
shortsighted and are content with a 
high rate of profit which limits the 
business, deprives their customers of 
service and the owners of the oppor- 
tunity to invest more capital.” He add- 
ed that when this situation occurs “reg- 
ulation should intervene to cure their 
shortsightedness.” 


Professor Cabot is opposed to utility 
rate cutting during the depression, 
pointing out that utilities almost alone 
have withstood the panic and by so do- 
ing have helped to avert a complete rout. 
Why cut the rope on the only anchor 
that still holds our ship of business 
from drifting away entirely? 

Professor Cabot would project a 
“curve of gross revenue” for the last 
five years into the future for five years, 
using the old rate schedules. The 
“pitch” of this curve will show the rate 
of growth and, if this is as rapid as 
desirable, no rate changes need be made 
unless the customers demand them. It 
would be better still, he adds, to plot 
each rate schedule separately and ob- 
serve its pitch. The pitch of each “de- 
mand curve indicates the success of 
your marketing program in each rate 
classification.” 


PPLYING this theory to the recent 
Wisconsin Telephone Company 
rate reduction case, Professor Cabot 
says that rate reductions for telephone 
companies during periods of generally 
decreased earning power “can be justi- 
fied only on the assumption that in that 
industry, when the pitch of the demand 
curve turns downward, a reduction in 
price will operate to stimulate demand 
so that the gross income will be main- 
tained and the profit only slightly re- 
duced.” Such a decision can only be 
made after a penetrating study of the 
elasticity of the demand, for if the de- 
mand is inelastic, a rate cut is not justi- 
fied. Professor Cabot pointed out that 
no evidence on this “controlling” point 
was offered in the Wisconsin case. He 
concluded by urging more codperation 
between the utilities and their critics in 
attempts to arrive at more scientific 
regulation. 


HILE Mr. Bown and Professor 

Cabot, approaching the same 
problem from the different avenues of 
law and economics respectively, have 
achieved practical agreement upon the 
efficiency of the “value of service” doc- 
trine, an editorial in Barron’s financial 
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weekly continues to express disapproval 
of it. Referring to a recent decision of 
the highest court of Maine based upon 
this doctrine, the editorial stated: 


“This sounds very reasonable at first 
hearing, but immediately the question aris- 
es as to the yardstick by which the reason- 
able value of the service to the consumer is 
to be measured. Where and what is that 
yardstick? Suppose an extreme case; sup- 
pose that the cost of supplying water to the 
municipal hydrants is greater than the rev- 
enue from the rate, upon what possible 
principle can it be said that the rate is all 
that the service is reasonably worth to the 
consumer unless the consumer could supply 
himself at less cost? How can the question 
of cost—and, therefore, of return—be ex- 
cluded from determination of a reasonable 
rate? 

“Would any court today declare as did 
Lord Chancellor Selborne, in an old toll- 
bridge case, that if the rate were reason- 
able to the user, the profit made by the 
furnisher was totally irrelevant? Obvious- 
ly not. Yet the Maine court’s reasoning 
would amount to this. The fact is that in 
every reasonable rate there are two neces- 
sary factors—cost and worth of service, the 
former setting the minimum and the lat- 
ter the maximum. The further fact is 
that if the maximum in fact falls below 
the minimum, there is no reasonable rate 
for the service, for the simple reason that 
in such a case the service is not economic.” 


This is practically an interpretative 
restatement of the Supreme Court’s 
holding in the leading case of Smyth 
v. Ames, and it brings us back to the 
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point from which we started. 

But the discussion has not been en- 
tirely fruitless. Mr. Bown has voiced 
a new thought about a very hackneyed 
subject when he says that Smyth v. 
Ames was intended by the highest court 
of 1898 as a political-economic experi- 
ment in regulation and that it is about 
time the matter was brought up again 
before the court for a thorough reéx- 
amination of the subject on its merits. 
Professor Cabot has voiced a new 
thought when he suggests that by aban- 
doning the value of property theory for 
the value of service theory we need not 
return to the old common law rule of 
pro mercede rationabili which in mod- 
ern parlance amounts to “what the traf- 
fic will bear.” It is in such discussion 
that the regulatory progress of the 


future lies. 
—F. X. W. 
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The March of: Events 





The Annual Convention of 
the N.A.R.U.C. 


HE 44th annual convention of the Nation- 

al Association of Railroad and Utilities 
Commissioners opened at Hot Springs, Ar- 
kansas, on November 15th and adjourned 
November 18th, after what was regarded 
by many of the commissioners as one of 
the most important conventions in the history 
of the association. 

At the opening session the retiring presi- 
dent, John J. Murphy, of the South Dakota 
commission, addressed the meeting on what 
he regarded as two very pressing problems 
of regulation requiring immediate congres- 
sional relief. One was the prompt enactment 
of congressional legislation for Federal 
regulation of interstate motor carriers, and 
the other was the prompt repeal by Con- 
gress of § 15a of the Transportation Act, 
which is the section providing for the re- 
capture of excess railway earnings. President 
Murphy pointed out that the association had 
long advocated both measures but that un- 
fortunately Congress had failed to enact 
either. He claimed that a nation subjecting 
rail carriers engaged in interstate commerce 
to strict governmental regulation while ex- 
posing them to unrestricted and unregulated 
competition by motor carriers presented a 
“somewhat strange spectacle.” President 
Murphy commended the activity of the Re- 
construction Finance Corporation in prevent- 
ing widespread railroad bankruptcies, but he 
pointed out that railroad revenues have con- 
tinued to diminish. 

On the same day the association heard an 
address by Claude R. Porter, chairman of the 
Interstate Commerce Commission, who pro- 
posed the creation of a Federal Bureau of 
Transportation to be composed of the Inter- 
state Commerce Commission, the United 
States Shipping Board, and the Aeronautics 
‘ Branch of the Department of Commerce, 
functioning under a single director. Such a 
bureau, the speaker said, would be able to 
accomplish the long needed codrdination of 
regulation of all national transportation agen- 
cies. 

Mayland H. Morse, chairman of the New 
Hampshire commission, discussed the hold- 
ing company problem and pointed out the 
need of additional legislation. He particular- 
ly condemned the activities of the bankers in 
circumventing the spirit of regulatory law. 
He said that the holding companies were 
usually the agents of the bankers. In addi- 


tion to advocating regulation in the matter 
of management and engineering contracts be- 
tween utilities and affiliated corporations, 
Chairman Morse said that only rigid regula- 
tion would convince some of the holding 
companies that they must not take up the 
time of utility employees for the promotion 
of the sale of affiliated securities. 

The report of the Committee on Intercor- 
porate Relations was presented by the chair- 
man of the Nevada commission, John F. 
Shaughnessy. After describing the principal 
faults to be found with the holding compa- 
nies, the report concluded that under normal 
conditions the holding company, in so far as 
its existence and operation affects the rates 
which the consumers have to pay for their 
utility service, has presented no problem that 
cannot readily be solved by any state com- 
mission which is empowered by appropriate 
statutory authority to establish and make 
just and reasonable rates. 

Commissioner David E. Lilienthal of Wis- 
consin did not entirely agree and wrote that 
he believed that the report had overlooked 
an important and even critical phase of the 
relation between state regulation and holding 
companies. He declared that there is an obli- 
gation resting upon the state to protect the 
operating utility against the impairment of 
its credit through “banking transactions” be- 
tween the operating and holding companies. 

Hugh White, president of the Alabama 
commission, in the discussion which followed 
the presentation of the report by Commission- 
er John F. Shaughnessy, pointed out that the 
Alabama legislature had recently enacted a 
statute dealing with operating utilities, their 
holding companies and affiliated interests. 
The measure has received the approval 
of Governor Miller of Alabama. This 
measure makes the relationship of officers 
and directors of a utility corporation fidu- 
ciary in character, requiring them to dis- 
charge their duties with reasonably prudent 
skill and diligence. The statute also protects 
active local directorates for operating utili- 
ties and requires publicity through the state 
commission as to the corporate affiliations of 
such utilities. Commissioner White also re- 
ferred to other provisions of the statute re- 
stricting the declaration of unwarranted divi- 
dends by operating subsidiaries, the sale of 
holding company securities by utility em- 
ployees, and the issuance of certain short- 
term securities without commission approval. 

On the second day, Amos A. Betts, chair- 
man of the Arizona commission, presented 
the report of the Committee on Motor Vehi- 
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cle Transportation. The report declared that 
the failure of the last Congress to enact leg- 
islation for regulation of interstate motor 
carriers was “almost a tragedy.” The report 
suggested that “overproduction” in motor 
carrier service is bringing the industry to the 
verge of bankruptcy. 

Commissioner Ernest I. Lewis of the In- 
terstate Commerce Commission opened up the 
subject of valuation. He claimed that the 
railroad situation in the United States may 


. mean government ownership, and in that in- 


stance we would certainly need valuation. 
Mr. Lewis said that while some persons have 
favored elimination of the railroad valuations 
because of the difficulties involved, although 
the work has required eighteen years to com- 
plete, he was prepared to say that it was 
now completed despite predictions that it 
never would be finished. Commissioner 
Lewis stressed the value of the valuation 
work of his commission in many cases. 

Another member of the Interstate Com- 
merce Commission, William E. Lee, discussed 
the subject of regulation of motor carriers. 
He said that when charges are exacted from 
trucks and busses that will “fairly compen- 
sate” for their use of the highways “we shall 
have gone a long way toward placing these 
two forms of transportation on a fair com- 
petitive basis.” It is to be noted that the re- 
port of the Committee on Motor Vehicle 
Transportation, however, stated that the solu- 
tion of our motor carrier problems as they 
relate to the public service is not to be found 
through the medium of taxation. 

A reflection of the recent controversy over 
registration of motor trucks, which attracted 
so much attention in eastern states, was 
found in the talk by Harold P. Tompkins of 
the West Virginia State Road Commission 
who discussed that commission’s declaration 
of policy, which was issued last July, and 
which prohibited trucks from hauling freight 
for hire on public highways over regular 
routes or between fixed termini where the 
same service is being adequately performed 
by other common carriers. He was in favor 
of a higher rate of taxation for heavier 
trucks “to compensate for the damage to the 
public-owned highways.” 

The report of the Committee on Valuation, 
presented by Chairman Fred P. Woodruff, 
member of the Iowa commission, was a care- 
ful analysis of the various elements required 
for consideration in valuation proceedings by 
the 34-year old decision of the United States 
Supreme Court—Smyth v. Ames—as reflected 
in modern regulatory court and commission 
cases. The report pointed out that this orig- 
inal case fixed six elements to be considered 
and subsequent controlling decisions added 
four more. The elements included: original 
cost, improvement cost, value of securities, 
present fair value, earning capacity, operat- 
ing expenses, depreciation, physical market 
value, working capital, going value, and cost 


of future construction. Of these eleven ele- 
ments the report found that only ome—the 
amount and market value of stocks and bonds 
—no longer apparently receives any appre- 
ciable consideration by valuation tribunals, 
having been discarded as unworthy of serious 
consideration. The report stated that cost 
to the government of Federal valuation of 
the railroads up to August 1, 1932, has been 
$43,798,094. The railroads claim that valua- 
pa expenses to them approximate $137,000,- 


Special corporation counsel of the District 
of Columbia, W. A. Roberts, read a paper 
prepared by Commissioner R. E. Elgen of 
the District of Columbia commission, who 
was absent on account of illness, which 
stressed the importance of informal negotia- 
tions between the commissions and utilities in 
rate proceedings so as to avoid the expense 
and delay of bitterly contested formal pro- 
ceedings. Commissioner Elgen also dis- 
cussed popular misconceptions of the term 
“prudent investment.” 

The association elected Hugh H. Williams, 
chairman of the New Mexico commission, 
as its president. As Mr. Williams’ term as 
commissioner in his own state expires on 
December 31, 1932, he announced that he 
would resign to take effect on that date. Ac- 
cordingly, Hon. J. Paul Kuhn of the IIlinois 
commission, who was chosen at the 1931 con- 
vention as the second vice president, was 
elected as president to take office on Janu- 
ary 1, 1933. Commissioner Amos A. Betts 
of Arizona was then elected as first vice pres- 
ident in place of Mr. Kuhn, and Lester Hook- 
er of the Virginia commission was chosen 
as the second vice president. Secretary James 
B. Walker of the New York Transit Com- 
mission was reélected to that office. John E. 
Benton and Clyde S. Bailey, both of Wash- 
ington, D. C., were again chosen as general 
solicitor and assistant solicitor, respectively. 

The third day of the convention brought 
forth two specific resolutions, both of which 
were referred to the executive committee of 
which Hugh Williams, chairman of the New 
Mexico commission, is chairman. 

The first resolution was proposed by Hugh 
White, president of the Alabama commission. 
It advocated the creation of a Federal regu- 
latory agency for the purpose of ascertain- 
ing facts relating to holding companies and 
public utilities. The findings of this giant 
fact-finding tribunal would be made avail- 
able to courts, commissions, legislatures, and 
other interested bodies. 

The second resolution was submitted by 
Mayland H. Morse, chairman of the New 
Hampshire commission. It advocated the 
granting of complete statutory authority to 
the state commissions in dealing with the re- 
lationship of holding companies and operat- 
ing utility subsidiaries. 

The third day of the convention also wit- 
nessed a continuation of the round table 
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discussion of the problem of the motor car- 
rier and its twin brother—the problem of the 
railroads, which opened during the second 
day. Interstate Commerce Commissioner 
Ernest I. Lewis highly approved of the West 
Virginia Highway Commission’s action in 
limiting highway construction which would 
parallel railroads. Commissioner John F. 
Shaughnessy of Nevada, however, was op- 
posed to this policy. 

Commissioner Perry T. Knight of Georgia 
wanted Federal motor carrier legislation pro- 
vided there would be adequate safeguards in 
such legislation against the Federal regula- 
tors invading the present field of state regu- 
lation. 

Chairman J. Paul Kuhn of Illinois, in pre- 
senting the report of the special committee 
on motor vehicle legislation recommended 
that “full regulation should be provided for 
motor vehicles engaged in the rendering of a 
public utility service by transportation for 
hire. As to interstate carriers, that regula- 
tion can be fully and effectively provided 
only by the Federal government.” 

Mr. R. O. Self, clerk of the North Caro- 
lina commission, wanted to know why the 
taxation bugaboo should be injected into the 
problem of motor carriers to the possible 
jeopardy of uniform regulation. He pointed 
out that the commissioners did not interest 
themselves in the taxes of other utilities. 

The report of the committee on railroad 
rates presented by its chairman, Paul A. 
Walker, also chairman of the Oklahoma com- 
mission, stated that the railroad rates, long 
regarded as in a chaotic condition, are even 
worse today. There was some hope, it was 
said, in the recent tendency of certain states 
to harmonize rates of various transportation 
agencies to avoid destroying any necessary 
transportation agency. The action of Kansas 
in lowering rail rates for distances where 
truck transportation is most practical was 
noted in this regard. It was asserted, how- 
ever, that competitive transportation factors 
have destroyed the possibility of increasing 
revenues for railroads in the conventional 
manner of rate increases. The report con- 
cluded that general economic adjustments 
will bring about lower transportation charges 
and eventually a somewhat uniform basis of 
charges for transportation service. 

The convention accepted the various re- 
ports of the motor vehicle committees and 
recommended them to the states for action. 
Commissioner George H. English of Mis- 
souri was appointed as chairman of a com- 
mittee to draw up uniform regulation under 
the proposed uniform motor vehicle regula- 
tion act and Commissioner A. R. McDonald 
of Wisconsin was made chairman of a com- 
mittee to study the action of the state legis- 
latures on the proposed legislation. 

During the course of this discussion two 
notable suggestions were made by John F. 
Shaughnessy, chairman of the Nevada com- 


mission, and Commissioner Albert Greenlaw 
of Maine respectively. Mr. Shaughnessy ad- 
vocated governmental financing of future 
railroad operation for the purpose of pro- 
tecting the government’s interest on one hand, 
and the interest of the investing, shipping, 
and traveling public on the other. He said 
that a plan may be worked out by which the 
government could be authorized to partici- 
pate in financing, to the extent of 25 per cent 
of future investment requirements, in order 
to insure private management and operation, 
to insure cheaper money, to insure better 
regulation and security to the government 
and to the public, to put a stop to rail propa- 
ganda and lobbying, to insure protection to 
the state’s right to regulate its own com- 
merce, and to end burdensome speculation 
and overbuilding of rail plants which should 
be regulated out of railway financing for the 
future. 

Commissioner Greenlaw, after observing 
that both the railroads and the commissions 
were doing their best to adjust rates so as 
to make operation more profitable, stated 
that the present was no time to bring forth 
the argument that railroad rates should be 
reduced in line with the general price levels 
of products or to the measure of rates which 
existed before the war. He said that from 
whatever angle we view the railroad situa- 
tion, the ultimate conclusion is that hope lies 
in the return of normal business conditions 
and the immediate enactment of legislation 
to regulate the competitive motor carriers. 

The last day of the convention witnessed 
a discussion on the subject of aircraft regu- 
lation. Commissioner Fay Harding of North 
Dakota presented the report of the committee 
on air transportation which intimated that 
Federal regulation of aircraft should be en- 
couraged in the interest of uniformity since 
it is not likely that state regulatory agencies 
will ever be active in this field. General So- 
licitor John E. Benton and Roy H. Beeler, 
attorney for the Tennessee commission, took 
exception to this view. 

Commissioner John W. McCardle of In- 
diana, presenting the report of the committee 
on the consolidation of railroads, advocated 
repeal by Congress of the consolidation sec- 
tion of the Transportation Act of 1920. Har- 
old J. Waples, chairman of the Michigan 
commission, presented the report of the com- 
mittee on public utility rates. It advocated 
the substitution, when possible, of informal 
rate conferences and negotiations for formal 
proceedings because of the expense, delay, 
and friction caused by the latter. Chairman 
G. Gale Gilbert of the Illinois commission 
reported a saving of $4,000,000 on rate reduc- 
tions during the last year in his state accom- 
plished by informal proceedings. Charles R. 
Howe of Arizona and R. O. Self of North 
Carolina also reported savings in their re- 
spective states resulting from rate conferen- 
ces. 
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Enacted 
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h OVERNOR Miller has approved a bill (H. 
= , 113) passed at the special session of the 
at legislature, which adjourned on November 
“a 4th, providing for the regulation of contract 
. motor carriers and common carriers not al- 
“ ready subject to the provisions of the general 
“ Alabama Motor Carrier Act of 1931. A com- 
> mon carrier is defined for the purposes of 
K the new act as any operator of a motor ve- 
hicle who engages in the motor transporta- 
i tion business for hire as a public employ- 






Candidate Attacks Electrical 
Utilities 
HE effectiveness of state regulation un- 
der Governor Wilbur Cross and electrical 
utilities generally were vigorously attacked 
by the independent Republican candidate 
for governor, Professor Albert Levitt, in his 
recent campaign based in great part upon the 
so-called “power issue,” in an address deliv- 
ered in Danbury, Connecticut, November 4th. 
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Senator Couzens to Renew 
Bus Bill 


eroees James Couzens (Republican) of 
Michigan will renew his efforts for legis- 
lation to place interstate motor bus and truck 
lines under control of the Interstate Com- 
merce Commission, he revealed in a state- 
ment delivered in Washington on November 
12th. The Senator who is chairman of the 
Senate Interstate Commerce Committee also 
announced his purpose to seek legislation to 
place holding companies of interstate electric 
power companies under Federal regulation. 
The Couzens bills will be introduced in the 
current short session of Congress. 

It was observed that there is a division in 
the Senate committee over whether the pro- 
posed motor carrier legislation should pro- 
vide for issuance of certificates of conveni- 
ence and necessity or otherwise. Under such 
a provision the Federal government could 
prohibit lines from being operated that were 
not found to be required by public demand. 


ment. A contract carrier is defined as one 
furnishing transportation of persons or prop- 
erty for hire for a particular person under 
special contract and not for the public. 

The act excludes from its provisions any 
farmer, merchant, manufacturer, or other 
person who transports only his own property ; 
a cooperative association which carries only 
the property of its members for no profit; 
an occasional carrier of persons or property 
for hire, and any person or concern trans- 
porting only property offered for sale, sold, 
or to be sold by him, according to a news 
dispatch to the United States Daily of No- 
vember 7th. : 


Professor Levitt with the aid of charts and 
numerous figures and statistics purported to 
show the audience that the “light and power 
companies form a huge state and internation- 
al organization which in turn own and con- 
trol government.” He said that the entire 
stock in a great holding company which con- 
trols the companies which supply light and 
power to many New England communities is 
owned by a single individual. He said that 
with their elaborate system of interlocking 
directorates and holding companies, the light 
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and power combination is a giant private con- 


cern which owns and controls the state of 
Connecticut. He accused the local electrical 
utility of dodging taxes and charging exces- 


sive rates for service to its customers, 

Professor Levitt was defeated in the elec- 
tion on November 8th and Governor Cross 
was reélected. 


e 


Florida 


Cut in City Water Rate 
Recommended 


HE board of aldermen of Tampa re- 
ceived on November 7th from Mayor 
Chancey the report of the engineering firm 
of Burns & McDonnell of Kansas City, cov- 
ering the survey of the city water depart- 
ment and recommending a reduction of the 


minimum rate from $1.25 to 65 cents a month 
and increases of from 5 to 10 per cent in rates 
charged consumers outside city limits. 

The reduction in the minimum rates would 
affect approximately 5,000 consumers, but 
the loss in revenue, according to the survey, 
would be offset by the increased income from 
hydrant rentals. The survey was sent to the 
board without recommendation from the 
mayor. 


e 


Georgia 


Statewide Utility Rate Hearings 
Under Way 


DISPATCH from the Atlanta American on 
November 6th announced that the Geor- 
gia Public Service Commission would launch 
the following week a series of hearings of 
routine nature in order to clear the way for 
the fight to be launched on November 2lst 
on service charges for gas and electricity. 
Plans of the commission for the gas and 
electric hearings have not been published in 
detail but they are to begin in Atlanta and 
to be transferred to larger Georgia centers 
from time to time as rates for particular lo- 
calities are reached. Special talent is to be 
employed by the commission under the gen- 
eral plan to make necessary surveys and ap- 


praisals in case the entire rate structure of 
the gas and electric companies is brought up 
for revision. 

Hearings on these utilities’ charges were 
ordered on complaint against the $1 monthly 
service charge, applied in addition to the 
charge made for gas or current consumed by 
domestic consumers. At the same time it is 
expected that demand charges made on mills 
and municipalities for wholesale purchase of 
electricity under the same principle as applies 
to the domestic service charge will be con- 
sidered for revision. Some effort will be 
made to abolish the service charge altogeth- 
er, but it is not known what trend the fight 
on the demand charges will take. It was 
understood that the gas and electric compa- 
nies have been preparing an elaborate defense 
of their rates. 


eS 
Indiana 


Electrical Utility Accepts Rate 
Cut Order 


FFICIALS of the Southern Indiana Gas 

and Electric Company on November 
Ist accepted a 10 per cent reduction in 
electric rates for the following six months. 
The reduction had been ordered by the com- 
mission to be effective in the city of Evans- 
ville. An official notification to the public 
service commission which had acted favor- 
ably upon the petition of certain residents of 
Evansville was given to the commission at 
Indianapolis by Frank J. Haas, vice presi- 
dent and general manager of the company, 


and by Daniel Ortmeyer, corporation coun- 
sel. Commissioners Howell Ellis and Ralph 
Young represented the commission. The ac- 
ceptance by the company followed a denial 
by the commission on the company’s motion 
for a rehearing on the preceding day. 


5 
Utility Chief Defends Rates 


Co by city officials of South Bend 
that the Northern Indiana Public Serv- 
ice Company was obstinate in refusing to re- 
duce gas rates in that city were denied by 
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Morse DellPlain, president of the company, 
in a speech before the University Club on 
November 2nd, in which he declared that the 
company was getting only a net return of 


44 per cent on its investment. He said that 
a gas rate reduction at this time is simply 
not economically possible, nor even socially 
desirable. 


e 


Iowa 


Sioux City Officials Investigating 
Utility Rates 


Mi“ W. D. Hayes, members of the city 
council of Sioux City and three of 
their technical advisers went on a 2-day trip 
to Lincoln and Omaha on November Ist to 


investigate public utility rates, according to 
a news dispatch in the Sioux City Journal. 
Although no announcement of the specific 
purpose of the trip was made, the council- 
men several times suggested that they would 
visit the two cities and make a personal in- 
vestigation of gas and electric rates as com- 
pared with Sioux City. 


Massachusetts 


Police to Circulate 
Rate Petition 


pas officers of the city of Lawrence be- 
gan on the week of November 7th to cir- 
culate a formal petition for a further reduc- 
tion of the gas and electric rates of the Law- 
rence Gas and Electric Company, in a city- 
wide house-to-house canvass which will give 
every Lawrence householder an opportunity 
to sign it, according to an announcement of 
Alderman Galvin on November 7th. The pe- 
tition will be addressed to the state depart- 
ment of public utilities, the alderman stated, 
and will request a reopening of the case and 
a renewed probe into the rates charged by 
the local corporation. Copies of the petition 
were handed to the route patrolman, accord- 
ing to the director of public safety, and they 
were asked to visit every home on their beats. 
Alderman Galvin declared that if the task 
proved too great for the policemen, he would 


probably call upon the firemen to help out 
in the canvass. 


* 


Customers’ Strike Threatened 
in New Bedford 


A and electric strike by thousands of 
New Bedford consumers with candle 
light substituted and their meters shut off, 
was threatened on November 10th before the 
state department of public utilities by Leo 
F. J. Carney of the New Bedford Consum- 
ers’ Committee. The strike, Carney warned, 
was being planned in protest against the al- 
leged high rates of the local electric company. 
Carney spoke at a hearing on the application 
for the reduction of rates. Carney declared 
that it should not be necessary for New Bed- 
ford consumers to visit the state house to 
argue for a rate reduction. . 


e 
Michigan 


Detroit Brief Attacks State 
Commission 


N the city of Detroit’s final argument for 

a reduction in electric rates, the brief 
filed by Clarence E. Wilcox, corporation 
counsel, and James H. Lee, assistant corpo- 
ration counsel, attacked the alleged delays 
and evasions of the commission in handling 
the proceedings, according to a dispatch in 
the Detroit Times. 

The brief claims that the investigation was 
initiated upon the original invitation of the 


commission itself on March 20, 1932. The 
city filed its petition for a reduction on April 
6th and hearings were continued until Sep- 
tember 28th. Since then, the city’s attorneys 
claimed that they have been unable to obtain 
from the commission a transcript of the testi- 
mony taken in the hearings. The city’s coun- 
sel refused to wait for the transcript and 
composed their brief without reference to it. 
The brief charges the commission with being 
a “rubber stamp” for the local electric com- 
pany and observed that the president »* the 
company virtually dictated the rates which 
shall be effective. 
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New Hampshire 


Attorney General Asked to 
Probe Utilities 


URSUANT to a recent decision of the state 

supreme court which held that the state 
commission had no authority to enforce cer- 
tain orders against the New Hampshire Gas 
and Electric Company and affiliated compa- 
nies but should have turned over complaints 
as to irregularity to the state attorney gen- 
eral for proper action, the state commission, 
on November 2nd, turned over to Attorney 
General Francis W. Johnston the case of the 
New Hampshire Gas and Electric Company 


New 


Upper State Cities Get 
Rate Cuts 


HROUGH efforts of the Gloversville com- 

mon council negotiations have been com- 
pleted with the New York Light and Power 
Company for a reduction in rates for electric- 
ity when used for commercial or industrial 
purposes. The new schedules have been filed 
with the public service commission at Albany 
and when effective will bring about a savings 
of about $35,000 for such consumers in Glov- 
ersville and Johnstown. 

A dispatch from the Troy Record of No- 
vember 7th states that revisions in the com- 
mercial and industrial rates of the New York 
Light and Power Corporation, saving non- 
residential users in Johnstown, Gloversville, 
Amsterdam, Albany, and adjacent territory 
in Fulton, Schenectady, Saratoga, Albany, 
and Montgomery counties, $270,000, have 
been approved by the commission. 


and the Derry Electric Company, long under 
consideration by the commission and by the 
supreme court. 

In its letter to Mr. Johnston the commis- 
sion stated that it had acted in good faith in 
believing it had authority to correct certain 
violations of law of which, it seemed to the 
commission, the corporations named were 
guilty of. It stated that it was still of the 
opinion that these corporations were violat- 
ing the laws of the state and that pursuant 
to the decisions of the state supreme court, 
the matter was being submitted to the attor- 
ney general for appropriate action. Further 
court action is expected. 


7 


Y ork 


New Governor Pledges Rate 
Reduction 


O* the eve of his election as governor of 
New York state, Lieutenant Governor 
Herbert H. Lehman, then Democratic candi- 
date for governor, pledged himself to do all 
within his power to “assure the proper regu- 
lation of the public utilities to the end that 
the people of this state shall have available 
to them in factory, shop, and home the low- 
est possible reasonable rates for electricity, 
gas, and telephone.” Governor Lehman also 
pledged himself to the protection of the St. 
Lawrence river power site in the interest of 
the people, and to the prosecution of nego- 
tiations to the end that costs borne by the 
state for such development and the contracts 
for the distribution of the power will insure 
as soon as possible and for all time the low- 
est reasonable rates to industry, shops, and 
homes. 


@ 
North Carolina 


Commission Resumes Power 
Rate Study 


HE state corporation commission, 


“hope- 
ful of early announcements,” on Novem- 

ber 9th again took under consideration the 
matter of effecting reductions in electric rates 
of three of the state’s major public utilities. 
Stanley Winborne, a commission member 
who was reélected in the recent general ac- 


tion said that the commission as now com- 
posed of three Democrats “is inspired by the 
election and is at work with new hope and 
spirit.” The commission had ordered reduc- 
tions in electric rates of the Durham Public 
Service Company and is at present engaged 
in studying the rates of the Carolina Power 
and Light Company, Southern Public Utili- 
ties Company, and Tidewater Power Com- 
pany, according to a dispatch in the Raleigh 
Times. 
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Ohio 


State Gas Rate Compromise 
Hinted 


Rae that the Dayton Power and Light 
Company is preparing to offer to com- 
promise with the city commissioners on a re- 
duced gas rate for Dayton consumers were 
contained in the Dayton Herald November 
1lth. There was no confirmation forthcom- 
ing from the company. Rumors were to the 
effect that the company would send repre- 





e 


sentatives to the city commission meeting to 
offer a rate considerably lower than the 70 
cents now being charged for each thousand 
cubic feet but somewhat above the straight 
50-cent rate which city commissioners set out 
in an ordinance now adopted. 

Reports were brought into the open when 
Commissioner Charles A. Bracher, in voting 
with Mayor A. C. McDonald and Commis- 
sioner John E. Breidenbach for the 50-cent 
ordinance, made a statement reserving the 
right to help repeal the ordinance later. 


Oregon 


Commissioner Not to Appeal 
Federal Court Reversal 


De decision not to appeal to the 
United States Supreme Court from the 
decision of the Federal district court re- 
straining the rate order involving the Port- 
land Traction Company was announced Oc- 
tober 27th by Charles M. Thomas, public 
utilities commissioner. Commissioner Thom- 
as said that it would require at least $15,000 





7 


to appeal the case. It was observed that an- 
other order of the commissioner involving 
rates of the Northwestern Electric Company 
was already in Federal court and that it 
would probably be appealed to the United 
States Supreme Court. The fact that in the 
second case there would be raised all of the 
legal questions involved in the traction com- 
pany case was given as an additional reason 
for the decision not to appeal the latter case, 
according to a news dispatch in the Salem 
Capital Journal. 


Pennsylvania 


State Commission Warns Against 
Racketeering 


TS Pennsylvania commission at Harris- 
burg on November 16th issued a warn- 
ing to communities and individuals against 
what was termed “a new racket” involving 
the preparation of petitions to the commis- 
sion for rate reductions and the collection of 
a fee from each signer, according to a dis- 
patch in the United States Daily. 

“The man who circulated the petition re- 
ferred to,” said a statement issued by the 
commission, “came to the office of Commis- 
sioner Stahlnecker. Questioned by Commis- 
sioner Stahlnecker before Chairman King, 
and Commissioners Woodruff and Walker, 
he admitted circulating a petition at St. 
Marys, Elk county, for presentation to the 
public service commission. The petition had 
to do with rates charged by the St. Marys 
Water Company. He admitted assessing 
those signing the petition 50 cents; that each 
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signer had agreed to pay him an additional 
$1.50 should the commission act favorably on 
the petition, and that signatures were refused 
when the 50 cents was not forthcoming. He 
said the assessments were to defray his ex- 
penses. 

“The public service commission believes 
that similar rackets may be going on in other 
communities where there may be dissatisfac- 
tion with public utility rates. It warns citi- 
zens against allowing themselves to be duped. 
Petitions circulated under conditions similar 
to the one referred to should be ignored. 

“No money is required for filing any pe- 
tition complaining of rates or service of util- 
ities with the public service commission. Any 
petition signed by any citizen or group of 
citizens sent to the commission will receive 
proper consideration. 

“The commission welcomes definite infor- 
mation, properly supported, of any case 
where money is being solicited for signatures 
to petitions allegedly destined for its consid- 
eration.” 

















The Latest Utility Rulings 





Increase in Street Railway Fares for Yonkers Denied 


OX of the most exhaustive and 
complete analyses of a street rail- 
way valuation has been recently handed 
down by the New York commission in 
denying an increase from the 5-cent 
fare now charged by the Yonkers Street 
Railway Company. Commissioner Van 
Namee who heard the case, originally, 
approved of the increase in a memoran- 
dum opinion concurred in by Commis- 
sioner Brewster. Chairman Maltbie 
dissented from the Van Namee report 
and his opinion met the approval of 
Commissioners Lunn and Burritt—so 
that the company’s petition for a fare 
increase stands denied on a vote of 
three to two. 

Between both opinions (which 
amount to more than 150 typewritten 
pages) there is a valuable detailed dis- 
cussion of the various phases of rail- 
way valuation. 

Probably the most unusual aspect of 
the majority report was the flat repudi- 
ation of the doctrine, which has usually 
been regarded as having the endorse- 
ment of the United States Supreme 
Court, that annual depreciation should 
be calculated upon the present fair val- 
ue rather than original cost. Commis- 
sioner Van Namee was himself reluc- 
tant to base his allowance for deprecia- 
tion upon present value because of the 
obvious accounting difficulties but felt 
obliged to follow the ruling of the Su- 
preme Court in United R. & Elec. Co. 
v. West, 280 U. S. 234, P.U.R.1930A, 
225. Chairman Maltbie’s opinion, how- 
ever, rejected depreciation allowances 
based on reproduction cost and held 
that they must be based on original cost. 
He stated: 


“T disagree completely with this method, 
notwithstanding what may have been said 
by Mr. Justice Sutherland of the United 
States Supreme Court in the case cited. 


To determine value upon the basis of re- 
production cost and then to determine op- 
erating expenses upon the basis that such 
reproduction cost shall be amortized during 
the life of the property, is a most unfair 
and unjust method. f reproduction 
cost is a proper basis for depreciation 
charges, why should it not be used through- 
out in operating expenses? Why should it 
not be followed in determining the charges 
for coal or oil or other materials consumed 
in rendering service? Would anyone main- 
tain that if a company purchased supplies 
to be used over a considerable period and 
prices should increase, the cost of the serv- 
ice should be charged with the then cur- 
rent cost of the materials consumed and 
not their actual cost? Think of the uncer- 
tainty and manipulation which such a pol- 
icy would produce. Yet it is no more im- 
proper to follow this plan with materials 
and supplies which are consumed promptly 
than in the case of property which is con- 
sumed during longer periods. For these 
reasons I have computed depreciation 
charges upon the basis of actual cost and 
have disregarded the unjust and unfair 
method of requiring the public to pay for 
1 teeta of capital upon any other 
asis.” 


Chairman Maltbie’s opinion also held 
that there should be some relation be- 
tween the value of depreciation allowed 
and the amount of accrued depreciation. 
Commissioner Van Namee’s deprecia- 
tion allowance did not conform to the 
amount of accrued depreciation which 
he had himself found. Chairman Malt- 
bie said that if a company was to show 
in its balance sheet no “accrued inter- 
est” because no interest was actually 
due and payable, it would be branded 
as dishonest, and if accrued interest 
were to be computed at any other rate 
than that used for computing the inter- 
est charge as an income deduction, it 
would also be deemed dishonest by 
everyone. He pointed out, however, 
that there are many advocates in rate 
cases who will contend that in determin- 
ing accrued depreciation and annual de- 
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preciation allowance, the facts recog- 
nized in one instance should be ignored 
in the other, and that the two things 
should be kept entirely separate. 
Chairman Maltbie also disagreed 
with Commissioner Van Namee as to 
allowances for going value and work- 
ing capital. The latter had allowed 
$100,000 for going value and the 
equivalent of two weeks’ operating ex- 
penses for working capital. Chairman 
Maltbie was of the opinion that no sep- 
arate allowance should be made for go- 
ing value in the case of the Yonkers 
Street Railway Company. He pointed 
out that street railways everywhere are 
fast losing ground and that it “cannot 
be said at present that a street railway 
enterprise in a city of the size of Yonk- 
ers has a going value.” As to working 
capital, Chairman Maltbie said that 
street railways were not entitled to any 
allowance for that item because pay- 
ment for service is made currently; 
and where monthly tickets are sold, 
payment is made, upon the average, 
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fifteen days in advance of the service. 

The majority commission calculated 
that the railway company’s return un- 
der a 5-cent fare would be from 6.2 per 
cent to 6.4 per cent. It was also indi- 
cated that during a period of economic 
depression even a lower return might 
be justified. Chairman Maltbie’s opin- 
ion stated: 

“I do not believe that there is any rate 
of return which should be established in 
times like these as representing what a 
street railway is entitled to receive regard- 
less of business and economic conditions. 
The fundamental question at present is not 
what fares should be established to main- 
tain a certain rate of return; it is rather 
how far utilities should be called upon to 
bear their share of the general burden 
which presses so hard upon everyone and 
particularly upon those who must use pub- 
lic means of transportation and cannot af- 
ford to have their own conveyances. It 
hardly seems fair that rates should be fixed 
in the midst of a depression, perhaps at the 
very bottom, in order that a company may 
earn a rate of return which would be fair 
and reasonable under normal conditions.” 


Re Yonkers Railroad Co. 
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Going Value, Subsidiary Competition, and Depreciation Considered 
by a United States Court 


ees when appeals are taken to 
a United States court from a com- 
mission order fixing rates, the matters 
are so complicated that they are re- 
ferred to a special master. More fre- 
quently than otherwise the reports of 
these special masters in such cases are 
confirmed by the court. A recent deci- 
sion of the United States District Court 
for Western New York, however, re- 
sulted in a signal victory for the New 
York Public Service Commission. An 
order of the commission fixing street 
railway fares in the city of Buffalo was 
upheld by the court which, at the same 
time, refused to confirm the report of 
the master who found that the commis- 
sion order would result in confiscation 
of utility’s property. 

The court’s opinion written by Cir- 
cuit Judge Manton was important from 
three different aspects: Going value, 
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competition by subsidiary, and depre- 
ciation. 

As to the first point, the utility 
claimed that 15 per cent of the physical 
property was a proper allowance for 
going value. The master allowed 10 
per cent of the physical property value, 
but the commission contended that the 
property had no going value because of 
its worn-out condition and the fact that 
it had lost favor with the public. The 
court said that “there is no necessary 
relation between value of physical prop- 
erties and going value and the percent- 
age allowed in one case may be no 
guide to the percentage allowed in an- 
other.”- The allowance of the master, 
however, was sustained because the 
court found that he could have reached 
his conclusion within the range of the 
evidence presented. 

The holding dealing with the compe- 
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tition by a subsidiary is a rather novel 
point of law. It appeared that the 
street railway company operated a bus 
subsidiary and thereby competed with 
itself. It was contended that by reason 


of such competition with itself, the 


street railway company had forfeited 
its right to claim confiscation. The 
court held that the existence of a bus 
subsidiary did not defeat the parent 
company’s right to claim confiscation of 
its street railway business, in the ab- 
sence of proof that the company had 
_ improperly diverted its revenues to the 
subsidiary. The court pointed out that 
in previous cases in which intercorpo- 
rate relations had been involved before 
the courts, the transactions were usual- 
ly between operating subsidiaries and 
nonoperating holding companies. The 
present case, however, involving a dom- 
inant operating utility competing with 
its own subsidiary was said to be “still 
one of first impression.” The court ac- 
cordingly found that the bus service 
was reasonably undertaken because if 
the street railway company had not en- 
tered the bus service, an independent 
corporation would certainly have done 
so. 
The principal point decided, however, 
and the point on which the case finally 
turned was the amount of allowance for 
depreciation. The company had shown 
on this item merely deferred mainte- 


nance in the amount of $1,980,555. The 
commission presented evidence showing 
observed depreciation in an amount of 
$10,569,000. The master appeared to 
have arbitrarily reached the decision 
that the depreciation amounted to 
$6,630,651, but he did not indicate how 
the sum was computed or how he 
reached the conclusions. The court ac- 
cepted the commission’s estimate and 
stated that while the master was not 
obliged to adopt the commission’s fig- 
ures, he should support his own find- 
ings by some evidence. It was further 
held that there was no evidence to sup- 
port the lower figure found. In an- 
swering the company’s contention the 
court held that “deferred maintenance 
is not depreciation and does not satisfy 
the rule of Knoxville v. Knoxville Wa- 
ter Co. (1909) 212 U.S. 1.” 

The master’s finding for depreciation 
was 25 per cent of the cost of reproduc- 
tion new. The court disapproved of the 
use of percentages to determine depre- 
ciation. The court said that deprecia- 
tion, just as value itself, is a question 
of fact to be determined in each case 
on all evidence. It was observed that 
the practice of determining depreciation 
by percentage should be discouraged, 
particularly where there is no actual 
estimate of depreciation in the evidence. 
International Railway Co. v. New York 
Public Service Commission. 
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Interlocutory Rate Reductions for the West Coast 


pa getty an investigation institut- 
ed on its own motion the railroad 
commission of California has issued an 
order temporarily reducing rates of the 
Coast Counties Gas & Electric Com- 
pany which is calculated to amount to 


approximately $40,500°' a year. The 
principal fault which the commission 
found with the utility’s set-up was the 
expenses for management, engineering 
fees, and similar “service” expenses 
charged the subsidiary by the Standard 
Management and Operating Corpora- 
tion. The commission was of the opin- 


ion that this was an unnecessary and 
duplicated cost which could not be al- 
lowed, and it was held that from the 
operating expenses of the year 1932 
should be deducted approximately one 
half of the total set-up for management 
and engineering fees and similar inci- 
dental expenses. 

The company claimed that the deduc- 
tion would work a hardship in view of 
the present downward trend in revenue. 
The commission’s opinion conceded 
that there had been a downward trend 
for revenue for 1932 and that a de- 
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crease might continue in the near fu- 
ture, but the commission undertook to 
meet the situation resulting from the 
present downward trend of revenue by 
fixing percentage discounts upon bills 
for energy. It was pointed out that the 
principal fluctuation of revenue, if any, 
would be in the energy charges. In 
order to protect the interests of both the 
consumers and the company, it was 
recommended that the commission fix 
percentage discounts to be applied to 
the energy blocks of the various sched- 
ules based upon the 1932 conditions as 
found by the commission. These new 
rates, effective December 1, 1932, were 
as follows: 

General lighting: A discount of 6 
per cent shall be applied to the energy 
portion of the bill (not to the service 
charges). 


Street lighting: A discount of 5 per 
cent shall be applied to all bills for 
street lighting service. 

General domestic combination serv- 
ice: A discount of 4 per cent shall be 
applied to all bills for energy included 
in the first 30 kilowatt-hour block. The 
service charge and remaining energy 
blocks shall not be subject to discount. 

General power service: A discount 
of 4 per cent shall be applied to the en- 
ergy portion of the bill which is in ex- 
cess of the minimum charges. 

Intermittent power service: A dis- 
count of 4 per cent shall be applied to 
the energy portion of the bill (not to 
the demand charges). 

Agricultural power service: A dis- 
count of 3 per cent shall be applied to 
the energy portion of the bill. Re Coast 
Counties Gas & Electric Co. 


Other Important Rulings 


HE New York Public Service 

Commission has issued an order 
prohibiting public utilities from impos- 
ing a penalty for failure to pay bills 
promptly. The order also directed all 
utilities in the state to show on their 
bills the name of the corporation fur- 
nishing service instead of the name of 
the holding company or other affiliated 
company. The opinion stated that if a 
company furnishing service desired to 
indicate that it was owned or controlled 
by another company or was part of a 
system, it could do so by using the small 
symbol at the bottom of the bill or by 
a statement printed at the bottom of the 
bill in small, inconspicuous type. With 
respect to penalties the commission’s or- 
der permitted any company desiring to 
do so to allow a discount for prompt 
payment, provided it showed upon its 
bills the gross amount, the amount of 
discount, and the net amount of the bill, 
together with the date when the dis- 
count period expires. In no case, how- 
ever, was the discount permitted to ex- 
ceed 10 per cent on the first $10, or 3 
per cent on the excess of that amount. 
Re Billing by New York Utilities. 


The supreme court of Georgia has 
sustained a Georgia statute passed in 
1931 (Georgia Laws, Ex. Sess. 1931, 
p. 102, § 4), by affirming a lower court 
judgment dismissing a petition of a 
partnership (operating a private motor 
carrier service) to restrain the Georgia 
Public Service Commission from com- 
pelling the petitioner to obtain a certifi- 
cate of convenience and necessity. This 
section provided that private carriers 
other than common carriers should not 
operate without first obtaining from the 
commission a certificate of convenience 
and necessity. The petitioner contend- 
ed that the subsequent enactment of the 
general motor carrier act of 1931 
(Georgia Laws 1931, § 33), which pur- 
ported to regulate common carriers, re- 
pealed the former enactment. The 
court held, however, that the common 
carrier act did not repeal the former act 
in so far as it applied to private or con- 
tract carriers. The petitioner also al- 
leged in general terms that the motor 
carrier act was “unconstitutional.” The 
court said that such an allegation was 
insufficient to raise any constitutional 
question for determination, and that, in 
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